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INTERESTS OF THE AMICI CURIAE

Amici are non-profit public health organizations and
professional medical societies that for decades have confronted
the devastating health and economic consequences of tobacco uée.
Hence, they are especially qualified to assist this Court in
comprehending the unigque effectivencse and importance of the
counter-marketing advertisements at issue in this case.

Amicus Curiae the Campaign for Tchacco-Free Kids works to
raise awareness that cigarette smoking is a public health hazard
by advocating public policies to limit the marketing and sales
of tobacco to children, and altering the environment in which
tobacco use and policy decisions are made. Tobacco-Free Kids
has over 100 member organizations, including health, civic,
corporate, youth, and religious groups dedicated to reducing
children’s use of tobacco products. Among other activities, the
organization has_worked to counter public perception of *light”
and “low tar” cigarettes.

Amicus Curiae American Cancer Society (“ACS") has over 2.3
million volunteers throughout the country, including over 50,000
physicians. ACS is committed to one goal: the control and
elimination of cancer through research, education, advocacy and
service. Research conducted and supported by ACS since the
18580'g has played a pivotal role in iderntifving the use of

tobacce products as a major cause of cancer.



Amicus Curiae the American College of Occupational and
Environmental Medicine (“ACOEM”), based in Arlington Heights,
Illinois, represents more than 6,000 physicians and other health
care professionals specializing in the field of occupational and
environmental medicine. Founded in 1916, ACOEM is the nation’s
targest medical society dedicated to promoting the health of
workers through preventive medicine, clinical care, research,
and education. ACOEM has been a strong advocate of policies and
efforts that protect against exposure to environmental tobacco
smoke in the workplace and elsewhere.

Amicus Curiae the American Dental Hygienists’ Association
{“ADHA*) ig the largest national organization representing the
professional interests of dental hygienists. Dental hygienists
are licensed health professionals dedicated ro improving access
to oral health care servicesg. ADHA has long been active on
tobacco control issues because regulation of tobacco products
will help to prevent tcbacco addiction and resulting morbidity
and mortzlity. ADHA is the recipient of a grant from the Robert
Wood Johnson Foundation’'s Smoking Cesgation Leadership Center to
launch a naticnal campaign to promote smoking cessation.

Amicus Curiae American Heartf Association (“AHA") is a
voluntary health crganization that, since 1924, has helped
protect pecple of all ages and ethnicities from the ravages of

heart disease and stroke. AHA is one of the world’'s premier
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health organizaticns, with nearly zioso community organizations
in the 50 stateé, as well as in Washington DC, and Puerto Rico.
The.association invested more than $34€ million in fiscal year
2002-03 for research, professional and public education, and
advocacy so people across America can live stronger, longer
lives. AHA has long been active before Congress and regulatory
agencies on tobacco and other health-related matrers and hés
petitioned the Food and Drug Administration (“FDA") on several
occasions seeking regulation of cigarettes and other tobaccQ
products under the Federal Food, Drug, and Cosnmetic Act.

Amicus Curiae American Lung Association (“ALA”Y) is the
nation’'s oldest voluntary health organization, with volunteers
and affiliates in all 50 states, the District of Columbia,
Puerto Rico and the Virgin Islands. ALA has nearly 400,000
volunteers. Since cigarette smoking is a major cause of chronic
obstructive lung disease, ALA has long been active in research,
education and public policy advocacy on the adverse health
effects of tobacco products. ALA has advocated for the
regulation of tobacco products for more than two decades.

Amicus Curiae the American Medical Association (*AMA”}, an
Illinois non-profit corporation founded in 1847, is an
association of approximately 250,000 physicians, residents, and
medical students. Its members practice in every state,

including Delaware, and in all fields of medical specialization,
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and it is the largest medical society in the United States. Its
objects are to promote the science and art of medicine and the
betterment of publiic health.

The AMA has long had an interest in the regulation of
tobacco p?oducts and the tobacceo industry. As an institution,
it has developed expertise in the pharmacology of nicetine, the
toxic effects of cigarette smoke, and the societal implications
of tobacco usage. Forlmany vears, the AMA has been ocone of the
leading anti-smoking organizations in the United States.t

Amicus Curiae the American Public Health Association
{(*APHA") was founded in 1872 and is the oldest, largest and most
diverse organization of public health professionals in the
world. The association aimsg to protect all Americans and their
communities irom preventable, serious heslth threats and gtrives
to assure community-based health promotion and digease
prevention activities and preventive health services are
universally accessible in the United States. APHA represents a
broad‘arxay of health providers, educators, environmentalists,

policy-makers and health officials at all levels working both

! The AMA joins this brief on its own behalf and as a
representative of the Litigation Center of the American Medical
Association and the State Medical Societies. The Litigation
Center 1s a cozalition between the AMA and the medical societies
of each state, plus the District of Columbia. It was formed to
represent the viewpoint of organized medicine in the courts.



within and ocutside governmental organizations and educational
institutions.

Amicus Curiae the American Schocl Health Association
("ASHA”) is a professional membership organization committed ﬁc
promoting and protecting the health and well-being of children
and youth through coordinated schocl health programs as a
foundation for school success. ASHA's members include school
nurses, physicians, health educators, school counselors,
psychelogists, social workers and others who work in or with
schools on children’s health issues.

Amicus Curiae the American Society of Addiction Medicine
{("ASAM") is a national medical specialty society of over 3,000
physicians dedicated to improving the treatment of alcoholism
and other addictions, educating physicians and medical students,
promoting research and prevention, and informing the medical
community and the public about these important issueé.

Amicus Curiae Association of Schocls of Public Health
("ASPH”} is the only national organization representing the
deans, faculty and students of the 37 zccredited member schools
of public health-and other programs seeking accreditation és
schools of public health. One of ASPH's functions is to assist
in meeting national geals of disease prevention and health

promotion. As tobacco use remains the leading preventable cause

i



off death in the United States, ASPH supports research, teaching,
and practice in tcbécco use prevention, contrcl, and cessation.

Amicus Curiae Community Anti-Drug Coalitions of America
("CADCA") represents more than 5,000 coalition members
nation&ide. These coalitions bring multiple sectors of the
community together, including businesses, parents, media, law
enforcement, schools, faith organizations, health providers,
social service agencies and the government. By acting in
concert through the coglition, all of the partners gain a more
complete understanding of the community’s drug and alcohol
related issues. Together, the partners organize and develop
plans and programs to coordinate their anti-drug efforts. The
result is a comprehensive, community-wide approach to substance
abuse and its related problems. CADCA’S mission is to build and
strengthen the capacity of community anti-drug coalitions to
create safe, healthy and drug-free communities. CADCA supports
its members with techniéai assistance, training, public policy,
media strategies, marketing programs, conferences and special
events.

Amicus Curiae the Lung Cancer Alliance, founded in 18985, is
the only national non-profit organization dedicated exclusively
to support, education and advocacy for lung cancer patients,
careglvers, survivors and for the 45 milliorn former smokers and

others at risk for developing lung cancer.
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Amicus Curiae Medical Society of Delaware, incorporated by
act of the Delaware legislature in February of 1789, has a
migsion of guiding, serving and supporting Delaware physicians
to promote the practice and profession of medicine to enhance
the health of Delaware communities. This is accomplished through
advocacy, representation, education and advancement of public
health. These functions, and the profesgicnals and prograﬁs
behind them, can each be applied to the Department of Public
Health’s mission of protecting and enhancing the health of the
pecple of Delaware, and realizing the mission by creating an
environment in which people in Delaware can reach their full
potential for a healthy life. Nearly 1700 Delaware physicians,
representing approximately BOIpercent of the physician
population in Delaware, are currently members of the Medical
Society of Delaware.

Amicus Curiae the National African American Tobécco
Prevention Network (“NAATPN”} ig a non-profit organization
dedicated to facilitating the development and implementation of
comprehensive and community tobaccoe control programs to benefit
communities and people of African descent. The organizatibn
works to f£ill the gaps in technical assistance and training
services traditionally not afforded to African American tobacco
control advocares and others seeking to do tobacco control work

with communities of color. NAATPN strives to provide the
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organizational development, grassroots organizing, and tobacco
contrel advocacy expertise necessary to take on a wide range of
tobacco challienges facing communities of color.

Amicus Curiae National Association of County and City
Health Officials (*NACCHQ”)} is a national organization
representing the nation’s 2,800 local public health departments.
Many local health departments are actively engaged in tobacco
prevention and control programs to reduce the toll of tobacco
use in their communities. NACCHC supports efforts that protect
and improve the health of all people and all communities by
promoting national policy, developing resocurces and programs,
seeking health eguity and supporting effective local public
health practice and systems.

Amicus Curiae Naticnal Association of Local Boards of
Health (“NALBOH")} is the grassroots of public health and the
national voice for effective and competent public health
governance. Its mission is to strengthen and prepare local
boards of health, enabling them tc protect and promote the
health of their communities, through education, technical
assistance, and advocacy. NALBOE has been engaged in
establishing a significant volce for local boards of health on
matters of national public health policy, including tobacco use
prevention and control. NALBCOH's satellite office in

Washington, D.C. has allowed it to have a permanent presence



with other national public health organizations, while
maintaining its grassroots with its main office in Bowling
Green, Ohio.

Amicus Curiae the National Latino Council on Alcohol and
Tobacco Prevention (“"LCAT”) is a non-profit, national
organization created in 1989 by a group of Latino public health
professicnals and community advocates from throughout the United
States. LCAT is unigue since it ig the only Latino national
organization dedicated solely to reducing the harm caused by
alcohol and tobacco in the Latino community through research,
advocacy, policy analysis, community education, training and
information dissemination.

Amicus Curiae Society for Research on Nicotine and Tobacco
("SRNT”} is the leading international organization for
scientists doing work in the areas of nicotine and tobacco
research. The mission of the Society is to stimulate the
generation of new knowledge concerning nicotine in all its
manifestations - from molecular to societal. The Society has
three main aims: To sponsor scientific meetings and publications
fostering the exchange of information on nicotine and tobacco;
to encourage scientific research on public health efforts for
the prevention and treatment of tobacco use; and to provide a

means by which legislative, governmental, regulatory and other



public agencies can obtain expert advice and consultation on
nicotine and tobaccé.

Amicus Curiae the Tobacco Control Legal Consortium (*TCLC”)
is a national network of legal centers providing legal technical
assistance to public officials, health professicnals and
advocates in addressing legal issues related to tobacco and
health, and supporting public policies that will reduce the harm
caused by tobacco use in the United States. TCLC grew out of
collaboration among specialized legal resource centers servicing
six states, and is supported by national advocacy eorganizations,
voluntary health organizations and others.” In addition, TCLC
prepares legal briefs as amicus curiae in cases where its
experience and expertise may assist courts in resolving tobacco-
related legal issues of national significance. TCLC has

submitted amicus briefs in recent cases before the Supreme

¢ TCLC’ g coordinating office is located at the Tobacco Law Center
of William Mitchell Ccliege of Law in St. Paul, Minnesota.

Other affiliated legal centers include: The Technical
Assistance Legal Center (TALC) at the Public Health Institute of
California, in Oakland, California; the Legal Resource Center
for Tobacco Regulation, Litigation & Advocacy (TRC) at the
University of Maryland School of Law in Baltimore, Maryland; the
Tobacco Control Rescurce Center (TCRC) at Northeastern
University School of Law in Boston, Massachusetts; the Smoke-
Free Environments Law Project (SFELP} at the Center for Social
Gerontelogy in Ann Arbor, Michigan:; and the Tobacco Control
Policy and Legal Resource Center at New Jersey GASP in Summit,
New Jersey.
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Courts of Florida, Kentucky, Montana, and New Hampshire, and the
U.S. District Court for the District of. Columbia.

Of the 20 Amici Curiae listed above, seven have received
funding from the Legacy Foundation through grants (Campaign fbr
Tobacco-Free Kids, AMA, APHA, Association of Schools of Public
Health, Lung Cancer Alliance, LCAT and SENT), four have received
funding through contracts or were provided funds through
sponsorships (ACS, AHA, NAATPN and NACCHO), and one has received
both types of funding from Legacy (ALA). None of this funding
is related to the Legacy truth® campaign at issue in this case.

INTRCDUCTION AND SUMMARY OF ARGUMENT

The central issue in this appeal is whether certain of the
advertisements from the Legacy Foundation'’s national youth-
oriented counter-marketing effort known as “the truth® campaign”
viclate the prohibition in the Master Settlement Agreement
("MSA®) on advertisements that constitutrte a “"perscnal attack”
on, or “vilification” of, any person or company under the MSA.
See MSA § VI(h}. The parties have submitted extensive briefs on
the legal issues in this case, and this brief will only address
two matters about which the Amici Curiae have particular
knowledge and expertise.

First, as demonstrated in Section I, tcbacco use is &

public health concern of devastating proportions and 82% of



cigarette users began before they were 18.° 1In addition,
children are inundated with tobacco industry advertisements and
promotional activities that increase the risk of vouth
initiation. Therefore, any effective campaign to reduce tobacco
use must educate children not to begin smoking and must counter
the continuing influence of teobacco industry marketing.

Second, as demonstrated in Section II, although influencing
children not to smoke is difficult, the Legacy truth® campaign
has proven effective in preventing tobacco use among children.
The approach adopted by the Legacy truth® campaign is supported
by the scientific literature, is recognized as effective by this
nation’s leading experts, and has proven effective in other
state-wide campaigns.

ARGUMENT
I. TOBACCO USE IS A DEVASTATING PUBLIC HEALTH PROBLEM AND
EFFECTIVE PROGRAMS TO REDUCE TOBACCO USE BY CHILDREN ARE
CRITICAL.

For at least 30 years, tobacco use has been the nation’s

leading, preventable cause of death.® Tobacco kills more than

* U.S. Department of Health and Human Services, FPreventing
Tobacco Use Among Young People: A Report of the Surgeon
General, at 65, Table 7 (1994).

' U.S. Department of Health and Human Services, The Health
Conseguences of Smoking: A Report of the Surgeon General (1975},
htep://www.cdc.gov/tobacco/sgr/index. htm.

[y
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400, 000 pecple each year in the United States:” it causes nearly
cne out of every three deaths from cancer;® nearly one out of
every five deaths from heart disease; and 87 percent of all lung
cancer deaths.®

Tobacco is the only legal product sold in the United States
that, when used accerding to the manufacturer’'s expectations, is
highly addictive and kills a high percentage of regular users.
The addiction rate for smcking is higher than the addiction
rates for marijuana, alcohol, or cocaine; and symptoms of
serious nicotine addiction often occur only weeks and in some

cases just days after youth “experimentation” with smoking first

> y.s. Centers for Disease Control znd Prevention, Annual
Smoking-Attributable Mortality, Years of Potential Life Lost,
and Economic Costs -- United States 1995-199%, Morbidity and
Mortality Weekly Report (April 11, 2002), http://

www. cdC . gov/mmwr /previw/mmwrhtml /mm5114a2 . htm.

® american Cancer Society, Cancer Facts & Figures 2005 {2005%),
http://www.our, cancer.org/downloads/STT/CAFFZ200514PW
Secured.pdf.

7 U.S. Department of Health and Human Services, The Health
Conseqguences of Smoking: A Report of the Surgeon General (2004),
hotp://www.cde.gov/ tobacco/sqgr/squ_2000/index . htm,

¥ american Cancer Society, Cancer Facts and Figures 2005 (2005},
http://www.our.cancer.org/downloads/STT/CAFF2005f4PWSecured. pdf .



begins.’ Lifetime smoking and other tobacco use almost always
begins by the time children graduate from high school.?® voung
children who experiment with cigarettes fregquently develop
regular smoking habits, which typically turn into a strong
addiction ~ well before the age of 18 - that can overpower the
most well-intenticned efforts to guit. In fact, nearly 90
percent of adult smokers began smoking at or before age 18.%
The Legacy Foundation’s education campaign is vitally
important to the nation’'s public health because virtually all
long term smokers start as children (before the age of 18).
Each day, more than 4,000 children try their first cigarette,

and another 1,500 children under 185 vears of age become regular,

> U.S. Centers for Disease Control and Prevention, Symptoms of
Substance Dependence Associated with Use of Cigarettes, Alcoheol,
and Illicit Drugs - United States 1991-1992, Morbidity and
Mortality Weekly Report (Nov. 10, 1995), available at
http://www.cdc.gov/mmwr; see also Joseph R. DiFranza, et al.,
Initial Symptoms of Nicotine Dependence in Adolescents, Tobacco
Control, Vol. 2, at 313-19 (Sept. 2000), available at
http://www.tc.bmjjournals.com; Campaign for Tobacco-Free Kids,
The Path to Smoking Addiction Starts at Very Young Ages,
http:ﬁ!www;tobaccofreekids.org!researchﬁfactsheets/pdf/ﬁlZ?.pdf.

" Substance Abuse and Mental Health Services Administration,
National Household Survey on Drug Abuse (2001),
http://www.oas.samhsa.gov/facts, cfm.

* gsubstance Abuse and Mental Health Services Administration,
National Household Survey on Drug Abuse (2001),
http://www.oas.samnsa.gov/facts . ofm.

o
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daily smokers.' The U.S. Centers for Disease Control and
Prevention ("CDC") estimates that over six million children who
are alive today will ultimately die from smoking.** Accordingiy,
any efforts to decreazse future smoking levels among high school
students, college-aged youths, or adults must include a major
focus on reducing experimentation and regular smcking among
children. Delaying the age when kids first experiment with
cigarettes or first begin smoking reduces the risk that they
will become regular or daily smokers. Put another way, to
address this pressing public health problem, it is essential to
stop kids from smoking before they start.®

Even after the MSA, children are, however, constantly
exposed to tobacco industry advertisements and promotional

activities that have the exact opposite effect: they increase

*2 gubstance Abuse and Mental Health Services Administration,
Results from the Z004 National Survey on Drug Use and Health-
National Findings, Table 4.32a (2004).

¥ U.8. Centers for Disease Contrcl and Prevention, Sustaining
State Programs for Tchbacco Control (20045,
http://www.cdc.gov/tobacco/datahighlights/ index.htm.

' Ursula E. Bauer, et al., Changes in Youth Cigarette Use and
Intentions Following Implementation of a Tobacco Control
Program, Journal of the American Medical Association, Vol. 284,
No. 6, at 723 (Aug. 9, 2000} (“Because tobacco use often begins
in adolescence and cessation is difficult conce regular use is
established, interventions to prevent and reduce yvouth tobacco
use should be & focus of public health efforts to reduce overall
tobacco use.”).

',.....l
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the risk of youth initiation.® Children are three times more
affected by advertising than adults and they also purchase the
most advertised tobacco brands. Id. For example, it has been
‘estimated that, in California, 34% of vouth experimentation with
smoking between 1993 and 1996 “can be attributred to tobacco
promotional activities.” Id. The Surgeon General, in his 2000
Report, noted that "“the Institute of Medicine concluded that the
preponderance of evidence suggests that tobacco marketing
encouragés young people to smoke.” U.S. Department of Health
and Human Services, Reducing Tobacco Use: A Report of the
Surgeon General (“2000 Surgeon General’s Report”) at 409

(2000) .** Furthermore, a 2002 monograph by the National Cancer
Institute {"NC1”} reviewed the research on tobacco advertising
and promotion and its impact on vouth smoking. It found that
tobacco advertising and promotional activities are important
catalysts in the smoking initiation process. The NCI report

also found, based on a review of the extant research, that "“the

* y.8. Centers for Disease Control and Prevention, Best
Practices for Comprehensive Tobacco Contreol Programs (*CDC, Best
Practices”) 22 {(Aug. 1999},
http://www.cdc.gov/tobacco/research_data/stat_nat_data/bpchapb.p
daf .

% cee also CDC, Best Practices at 27 (*Todav's average ld-year-
old already has been exposed to more than $20 billion in imagery
advertising and promotions since age 6, creating a ‘friendly
familiarity’ with tobacce products and an environment in which
smoking is seen as glameorous, social, and normal.”).
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conciuéion that there is a causal relationship between tobacco
marketing and smoking initiation seems unassailable.”!’ fThese
conclusions represent a consensus of the scientific community.
With the deluge of tobacco industry advertising and
promotional activities (the major cigarette companies spend
approximately $15.5 billion per year to promote their

® which affects kids disproportionately and increases

products),*
the risk of youth initiation, effective counter-marketing
campaigns are essential to the achievement of the MSA'é goals.
See, e.g., CDC, Best Practices at 22 (“In light of thel]
ubiguitous and sustained pro-tobacco-use messages, public

education efforts of comparable intensity are needed to alter

the environmental context of tobacco usge.”) .

7 National Cancer Institute, Changing Adclescent Smoking
Prevalence, Smoking and Tobacco Control Monograph No. 14,
Naticnal Institutes of Health Pub. No. (02-5086 (Nov. 2001).

‘¥ U.g. Federal Trade Commission, Cigarette Report for 2003 {(Aug.
2005} (discussing data for top six manufacturers),
nttp://www. fto.gov/reports/index. htm.
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II. THE LEGACY CAMPAIGN IS BASED ON ESTABLISHED TECHNIQUES AND
HAS PROVEN HIGHLY EFFECTIVE.

A, Important Precursors to Legacy’s truth® Campaign
Established the Effectiveness of the Counter-Marketing
Techniques Adopted by Legacy.

1. A Broad Body of Scientific Opinion Establishes
the Effectiveness of Counter-Marketing Using the
Technigues and Tools Adopted by Legacy.
Counter-marketing campaigns have been shown to be an
effective way to prevent youth initiasticn. The effectiveness of
counter~marketing in reducing tobacco use has been recognized
since the first - and, until the truth® campaign, the only -
national counter-marketing campalgn on tobacco was conducted in
the late 19605 under the Falrness Doctrine, where the Federal
Communications Commission reguired television stations that
carried cligarette advertisements to offer anti-smoking public
service announcements. The campaign conducted from mid-1967
through 1970 resulted in significant reductions in both youth
and adult smoking.'® The evidence of the effectiveness of
counter-marketing has been reinforced by subseqguent studies and

by the experience of large media campaignes in a number of

individual stateg.

¥ J.1L. Hamilton, The Demand for Cigarettes: Advertising the
Health Scare, and the Cigarette Advertising Ban, Review of
Economicg and Statistics, Vol. 54, No. 4, at 401-11 (1972);
Kenneth Warner, Clearing the Alirwavs: the Cigarette Ban
Revisited, Policy Analvsis, Vol. 5, No. 4 t 435-50 (1979).
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The CDC, in 1its Best Practices for Comprehensive Tobacco
Control Programs, concluded that public education campaigns,
such as the programs that were implemented in Magsachusetts_ané
California, “have had the most success in reducing tobacco use
among adults, slowing the initiation of tobacco use émong young
people, and protecting children from exposure tc secondhand
tobacco smoke.” CDC, Best Practices at 22 {emphasis added). In
addition, a panel of experts convened by the CDC that is known
as the Task Force on Community Preventive Services ("the Task
Force”) reached & similar conclusion. Based on a “systematic
review of published studies,” the Task Force concluded that
there was “strong evidence” that mass media campaigns are
effective in *reducing initiation of tobacco use when combined
with other actions . . . [and] may also decrease consumption of
tobacce products and increase tobacco use cessation. ”?’

The 2000 Surgeon General’s Report reaffirmed the impact of
well-designed, educational campaigns that are based on sound
research, careful planning and that are rigorously implemented,
Surgeon’s General Report at 415. The most recent, thorough

examination of the impact of counter-marketing and the elements

0 magk Force on Community Preventive Services (appointed by the
Director of the CDC}, The Effectiveness of Mass Media Campaigns
to Reduce Initiation of Tobacco Use and to Increase Cessation,
The Guide teo Community Preventive Services (Jan. 3, 2003),
http://www.thecommunityguide.org/tobacco/tobac-int .mass-
media.pdf.



of a successful counter-marketing program was published in 2003.
Each of the successful state counter-marketing programs cited by
the CDC in this exhaustive study used hard hitting, emotional
themes with age appropriate culturally sensitive themes that are
consistent with how the truth® campaign was developed.??
2. The Columbia Expert Panel and the Successful
Florida “truth” Campaign Influenced the Legacy
“truth” Campaign.

Truth® is further based on the conclusiong of this nation’s
leading experts about how to effectively carry out a tobacco
counter-marketing campaign targeting at risk youth. For
example, in the Fall of 1995, an expert panel of leading youth
marketing professionals was assembled by the Columbia University
School of Public Health (“Columbia Expert Panel” or “Expert
rPanel”; and was funded by the Office on Smoking and Health of
the CDC. Columbia Expert Panel Report, Section II (September
30, 1996) at 1. The Columbia Expert Panel was tasked with
evaluating tobacce marketing campaigns and counter-marketing
campaigns directed towards youth and developing “concrete
suggesticns for a national counter-marketing initiative.® Id.
In doing so, the Expert Panel reviewed the counter-marketing

efforts of California and Massachusetts. 7d. at 14. Each of

“* U.g. Centers for Disease Controcl and Prevention, Designing and
Implementing an Effective Tobacco Counter-Marketing Campaign
(Oct. 2003).
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these counter-marketing campaigns was launched before the Expert
Panel was convened (the California advertisements were launched
in 1990 and the Massachusetts advertisements were launched in
1994) and included advertisements that were confrontational with
the tobacco industry and in certain cases addressed the
duplicity of the industry.?

The Columbia Expert Panel concluded that the following,
purely educational messages do not work with children: *Smoking
is bad, smoking is uncool, cigarettes smell gross, smoking
affects looks, smoking costs a lot, smoking is for adults only.”
Expert Panel Report at 20. In addition, the Expert Panel
rejected technigues that use “cool kid-talk® to try to reach
kids and messages that come from above as opposed to from peers.
Id. In other words, the panel concluded it is ineffective to
lecture kids with facts of the health risks and ineffective to
have adults tell kids that kids_should neot smoke. At the same
time, the Expert Panel concluded that certain educational
technigques are effective. Id. at 15. In particular,.the Expert
Panel determined that the following themes work in communicating

to kids that they should not smcke: the tobacce industry is an

%2 gee, e.g., John J. Pierce, et al., Has the California Tobacco
Control Program Reduced Smoking?, Journal of the American
Medical Association, Vol. 280, No. 10, at 827 {(Sept. 9, 1998);
Lisa K. Goldman, et al., Evaluation of Antismoking Advertising
Campaigns, Journal of the American Medical Associaticon, Veol,
279, No. 10, at 772 {(March 11, 19%8}.
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adult institution and you are being manipulated by it, and the
tobacco industry is lying to you and keeping information from
you. Id. The panel recognized that counter-marketing must do
more of what tobacco marketers have long done -~ use themes that
take advantage of children’s natural rebelliocusness and desire
for independence. The Expert Panel further recommended that a
national non-smoking counter-marketing plan be developed, which
would include the design of a non-smoking brand. Id. at 3.

In August 1987, as a result of the $11.2 billion legal.
settliement between the State of Florida and the tobacco
industry, the Florida Pilot Program on Tobacce Control (“FPPTC")
was created.?’ The Florida “truth” campaign was the first
campaign to rely on the recomﬁendations of the Expert Panel.

The stated mission of the FPPTC was “‘to prevent and reduce

youth teobacco use by implementing an innovative and effective

23 yrsula E. Bauer, et al., Changes in Youth Cigarette Use and
Intentions Following Implementation cf a Tobacco Control
Program, Journal of the American Medical Association, Vol. 284,
No. &, at 724 (Rug. 2, 2000). Lorillard improperly argues that
the Florida “truth’ campaign was relevant to Section VI(h) of
the MSZ, which contains the “personal attack” and “vilification”

restrictions. Lorillard Brief at 7. The MSA prohibits
Lorillard from relying on the settlement negotiations as support
for its arguments in this case. See MSAZ Section XVIII(f) (“*[N]oc

evidence of negotiations or discussicons underlying this
Agreement shall be offered or received in evidence in any action
or proceeding for any purpose.”). The success of the Florida
truth Campaign, however, supports Legacy’'s good faith efforts to
educate children about the hazards of tobacco use, undermining
the argument that the Campaign containg a personal attack or a
vilificaticn, whatever the actual meaning of those terms.

[
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education, marketing, prevention, and enforcement campaign that
empowers youth to live tobacco-free.’” Id. Research studies
and other literature prepared by the FPPTC, “as well as results
of previous tobacqo control efforts, affirmed the assumption
that the health risks of tobacco were already well known among
teens and were not a deterrent to tobacco use. . . . Existing
public service annoﬁncements, seen as too severe and preachy,
did not match teens’ perceptions of the problem. Research
showed that smoking is equated with rebellion and teen self-
realization, and the theme of ‘industry manipulation’ held broad
appeal among young people.”?

Accordingly, the FPPTC's “truth” advertising campaign,
which was launched in April 1998, veered away from the existing
public service announcement approach and took a different and
innovative tack. The “truth” advertisements were designed to
appeal to teens’ need for rebellion and to inform them of the
misinformation perpetuated by the tobacco industry; the
advertisements also were presented using “the same production
values and edgy humor that commercial marketers use to reach
young people.” Id. Notably, teens themselves were involved in

developing these “*truth® advertisements. I1d.

2 pavid Zucker, et al., Florida‘s ‘truth’ Campaign: A Counter-
Marketing, Anti-Tobacco Media Campalgn, Journal of Public Health
Management and Practice, Vel. 6, No. 3, at Z (May 2000).
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The “truth” campaign in Florida has had dramatic results.
The results from the Florida Youth Tobacco Survey, conducted by
the Florida Department of Health from 1298 to 2000, demonstratéd
that: “[olver the Z-year period betwesen the first and third
surveys, current cigarette use declined by 40% (from 18.5% to
11.1%; P<.001) among middie schocl students and by 18% {(from

27.4% to 22.6%; P=.001) among high school students.”?®

Moreover,
the CDC observed that “the decline ©f teen smoking in Florida

between 1998 and 1999 ‘is the largest annual reported decline

L

observed in this nation since 1980.'" Id. at
By 19858, there alsoc was literature demonstrating that the
California counter-marketing campaign had been effective and
that the “industry manipulation” theme found in some of the
California advertisements worked with youth.*®
The recommendations of the Columbia Expert Pamél and the
experience of the Florida “truth” campaign influenced the way in

which the truth® campaign was designed. As the Cclumbia Expert

“* yrsula E. Bauer, et al., Changes in Youth Cigarette Use and
Intentions Following Implementation of a Tobacco Control
Program, Journal of the American Medical Association, Vol. 284,
No. &, at 725 (2000).

% See, e.g., John P. Pierce, et al., Has the California Tobacco
Control Program Reduced Smoking?, Journal of the American
Medical Association, Vol. 280, No. 10 (Sept. 9, 1998); Lisa K.
Goldman, et al., Evaluation of Antismoking Advertising
Campaigns, Journal of the American Medical Association, Vol.
279, No. 10 (March 11, 199%8).
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Panel recommended, the truth® campaiogn utilized a non-smoking
brand, truth®, skin to cther brands that are présent throgghout
youth culture. For example, it incorporated the Panel's
recommendations regarding the nature of the brand.

Specifically, it included the theme that the tobacco industry is
manipulating teens by lying to them about the addictiveness and
health effects of smoking. Legacy’'s truth® campaign also used
the general approach taken in the Florida advertisements and
benefited from the success of the Florida campaign.

B. The Legacy Foundation’s truth® Campaign Has Been
Highly Effective.

The Legacy Foundation launched the truth® media campaign in
February 2000 with the target audience of 12 to 17 year olds who
are “susceptible or open to smoking.”” As discussed above, the
truth® campaign is & counter-marketing program designed to
challenge the core assumptions about smoking held by .youths
{e.g., smokers are independentf rebellicus, riskwtakers}; Id.
The approach taken by the truth® campaicgn is orne that was
endorsed by the Columbla Expert Panel and which had been proven
effective in Florida: the campaign advertisements “featurel ]

‘edogy’ and rebellicus, multi-ethnic teens reﬁecting tobacco

27

American Legacy Foundation, Getting to the Truth: Assessing
Youths' Reactlons to the truth™ and “Think. Don‘t Smoke”
Tobacco Countermarketing Campaigns, First Look Report 9 (“First
Look Report®) at & (June 2002).
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marketing efforts and revealing stark facts about the deadly
nature of tobacco.” Id. It is an important aspéct of the
campaign’s success that it tells teens the truth about tobacco
and the marketing efforts that have promoted tobacco to
children. Another foundation of the truth® campaign is that
truth® is a non-smoking brand designed to appeal to youths in the
same fashion as other popular vyouth-oriented consumer brands.
Id. The national truth® campaign, which is the culmination of
considered expert opinions and proven successes by other similar
state-wide campaigns, has been demonstrated to yield
exceptionally positive results.

A study published last vear in the american Journal of
Public Health ("AJPH"), Evidence of a Dose-Response Relationship
Between "truth” Antismoking Ads and Youth Smoking Prevalence,
demonstrates the effectiveness of the truth® campaign.®’

Using data from the University of Michigan Monitoring the
Future study conducted for the National Institute on Drug Abuse,
the AJPH study showed that the overall prevalence of smoking
among youths involved in the survey declined 18%. Id. at 428.
This study also demonstrated that youth in areas with higher

exposure tc the truth® campalgn had significantly lower odds of

% Matthew C. Farrelly, et al., Evidence of a Dose-Response
Relationship Between “truth” Antismoking Ads and Youth Smoking
Prevalence, ” American Journal of Public Health, Vel. 95, No. 3,
at 428 (March 2005).
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becoming smokers, even when controeliing for other factors such
as price and investments in state tcbacco control programs. The
study further demonstrated that approximately 22% of that total
decline in vyouth smoking between 1999 and 2002 was attributable
to the truth® campaign. Id. In additicn, the same étudy
demonstrated that, by 2002, “smoking rates overall were 1.5
peréentage points lower than they would have been in the absence
of the campaign, which translates to roughly 300, 000 fewer youth
smokers based on 2002 U.$. census population statistics.* I1d.
at 429 (emphasis added).

Moreover, the truth® campaign also has significantly
changed youths’ attitudes towards tobacco, as demonstrated in
the study, Getting te the Truth: Evaluating National Tobacco
Countermarketing Campaigns.”® 1In this study, the researchers
relied on the results of two national surveys, the Legacy Media
Tracking Surveys, to compare the exposure cof 12- to 17-year-olds
{the target age group for the truth® campaign) to the truth®
campaign and Philip Morris’s “Think. Don’t Smoke” (“TDS”")
campaign. Id. at $01. Philip Morris‘s TDS campaign was first
launched in 1998 and is significantly different from the truth®

campaign: 1t is a campaign degigned around & highly

%% Matthew C. Farrelly, Getting to the Truth: Evaluvating
National Tobacco Countermarketing Campaiogns, American Journal of
(J

Public Health, Vol. 92, No. &, at 905 {(June 20032 .



conventional approach (i.e., the “just say no” approach). Id.
The TDS campaign “neglects the long-term health effects of
tobacco or tobacco’s addictive nature” and “TDS ads generally
feature role models who are closed to the idea of smoking
explaining why they de not smoke. "¢

The study, Getting to the Truth: FEvaluating National
Tobacco Countermarketing Campaigns, showed that the truth®
campaign has changed youths’ attitudes about smoking in dramatic
ways. As noted in the study by Dr. Farrelly, et al., shifting
youths’ attitudes towards smoking is an intermediate step to
changing smoking behaviors or preventing vouths from initiating
smoking.ﬁ For example, “[tlhe percentage of vouths who held
anti-tobacco attitudes and beliefs increased by an amount that
ranged from 6.6% to 26.4% during the first 10 months of the

campaign, which compares favorably with the 10% average increase

in Florida during the first year of the campaign.” Id. at 905.
In addition, “[t]lhe attitudes that changed most dramatically
were ‘taking & stand against smoking is important,’ ‘not smoking

is a way to express independence,’ and ‘cigarette companies deny

that cigarettes cause cancer and other harmful diseases.’” Id.

3 pirst Look Report ar 6.
** Matthew C. Farrelly, Getting to the Truth: Evaluating

National Tobacco Countermarketing Campaigns, American Journal of
Public Health, Vel. 92, No. 6, at 901 {(June 2002).
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Moreover, the truth® advertisements were found to be more
consistently effective in meodifying vouthg' attitudes towards
smoking than Philip Morris’s TDS Campaign or Lorillard’s
“Tobacco Is Whacko . . . If You're Z Teen.” Even thbugh Philip
Morris‘s conventiocnal advertising campaign aired for-at least 12
months before the truth® campaign was launched, the truth®
campaign still “resonati{ed] more with vyvouths.” Id. at 905.
Ninety percent of the youth gsurveyved szid the truth®
advertisements they saw were convincing, and 85 percent said the
advertisements gave them good reasons not to smoke . 2 Exposure
to truth® was associated with a significant decrease in the odds
of current nonsmokers expressing an intention to smoke in the
next year, while exposure to TDS was associated with an increase
in the édds of youths intending to smoke in the next year.
Youths exposed to TDS advertisements were also more likely to
repo?t favorable feelings toward the tobacce industry than youth
not exposed to TDS advertisements.’’

Thig impact is particularly disturbing because studies show

that youth with a more favorable view of the tobacco industry

32 First Look Report at 16.

33 Matthew C. Farrelly, Getting to the Truth: Evaluating
Natioconal Tobacco Countermarketing Cempaigns, American Journal of
public Health, Vel. 92, No. 6, at 205-0& {June 2002}).
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are also more likely to smoke.’® These results are not
surprising. The slogans for Phillip Morris's campaign, as well
as Lorillard’s, are directly contrary to the recommendations of
+he Columbia Expert Panel, which “advisge{d] against directive
messages such as those telling youths not to smoke and that
smoking is uncoel and for adults onlv.” Id. at 906.

Lorillard’'s campaign’'s penetration was so weak 1T was impossible

-~y

to measure an efifect. First Look Report at 11-12, 27. In
contrast, the truth® campaign utilizes stark facts about tobacco
and tobacco industry marketing practices rather than a directive
“Jugt say no” approach.

Research in the communications field also demonstrates why
the approach taken by Philip Morris and Lorillard in their
advertisements is not effective. While the tobacco companies
and their defenders have argued that Americans, including
children, make rationél decisions to smoke based on the
knowledge of the health risks associated with smoking,®
communications experts have determined that the decision to

amoke is not & raticonal decisicon. Using survey data, such

experts have demonstrated that young smokers are not thinking

3% pavid F. Sly, et al., The Industry Manipulation Attitudes of
Smokers and Nonsmokers, Journal of Public Health Management and
Practice, Vol. &, No. 3, at 49-56 (2000).

35 w.K. Viscusi, Smoking: Making the Risky Decision (Oxford
University Press, 1892},



about how smoking might affect their health when they begin
smoking; rather, they are focused on doing something new and
exciting.?’® In short, it is favorable feelings about smoking
(e.g., smoking is popular, relaxing), as opposed to rational
thinking, that influence the decision to smcke. In contrast to
the Lorillard and Philip Morris campaigns, the truth® campaign
is successiul precisely because it takes into account and
develops its ads using the best avallable scientific research
about how.young peépie make their decisions about whether to
smoke and zbout what is most likely to influence them not to
smoke.

If Loriliard is successful in its bid to have certain
advertisements from the truth® campaion found to violate the
MSA, thé truth® campalgn’s ability to affect tobacco use among
voung peoprle will be crippled, which would have a detrimental
effect on the public health. By contrast, the interpretation of
the terms adopted by the Chancery Court will allow the Legacy
Foundation, through the truth® campaign, to continue to reduce
tobacco use among young people.

CONCLUSION

The truth® national counter-marketfing campaign was well

researched and designed with the benefit of considered expert

** p. Slovic, ed., Smoking, Risk, Perception, & Policy (Sage
Publications, 2001).
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opinion and the proven successegs of several predecessor state-
wide campaigns. The considerable research and study that went
into the design of the truth® campaign has yielded extraordinary
results: the truth® campaign has proven highly effective in
changing children’s attitudes towerds smoking and their smoking
behavior. To be successful, Legacy needs to be able to produce
truthful advertisements that take advantage of what is known

akout how best to reach tfeens even 1f the tobacco industry does

e tobacco executives

m

not like the messages or the messages Cau

to be uncomfortable. The frank messaces and counter-marketing

0

technigques about which Lorillard complains were included
precisely because they are effective ways to reach children and
their removal would undermine the whole purpose of the truth®

campaign, which ig to reduce vyouth tobacoo use.

Dated: February 10, 2006 Respectfully submitted,

ZUCKERMAN SPAEDER LLP

2 . -

OF COUNSEL: ¥y ey

Thomas G. Macauley (ID No. 3411)
William B. Schuliz Elizabeth D, Power {ID No., 4135)
Alexandra W. Miller 819 Market Street
ZUCKERMAN SPAEDER LLP Suite %90
1800 M Street, N.W. Wilmingten, DE 19801
Washington, D.C. 20036 Telephone: (302) 427-0400
Telephone: (202) 778-~1800 Facsimile: ({(202Z) 427-8242

Facsimile: (2062} 822-8106
Counsel for Amicil Curiae

—~y

ot



Filing ID 10545653
Case Number 579,2005

CERTIFICATE OF SERVICE

I, Elizabeth D. Power, hereby certify that on February 10,
2006, copies cf the foregoing Brief of Amici Curiae Campaign for
Tobacco-Free Kids, American Cancer Society, American Colliege of
Occupafional and Enviromnmental Medicine, American Dental
Hygienists’ Association, American Heart Association, American
Lung Association, American Medical Association, American Public
Health Association, American School Health Association, American
Saciety of Addiction Medicine, Association of Schools of Public
Health, Community Anti-Drug Coalitions of America, Lung Cancer
Alliance, Medical Sociery of Delaware, Naticnal African American
Tobacco Prevention Network, National Asscociation of County and
City Health Officials, National Association of Local Boards of
Health, National Latino Council on Alcohol and Tobacco
Prevention, Society for Research on Nicotine and Tobacco, and
Tobacco Control Legal Consortium, in Support of Plaintiff-
Below/Appellee American Legacy Foundation were served upon the
feollowing counsel of record via electronic mail:

David C. McBride, Esquire

Christian Douglas Wright, Esquire
Young Conaway Stargatt & Taylor, LLP
The Brandywine Building, 17 Floor
1000 West Street

?.0. Box 391
Wilmington, DE 19801



John Payton, Esquire

Wilmer Cutler Pickering Hale & Dorr LLP
2445 M Street, N.W.
Washington, D.C. 20037
Stephen E. Herrmann, EBEsguire
Steven J. Fineman, Esguire
Richards, Layton & Finger, F.A.
One Rodney Sguare

920 North King Streer
Wilmington, DE 19802

Jim W. Phillips, Jr., EZsguire
Brooks, Pierce, MclLendcern, Humphrey
& Leonard, L.L.P.

2000 Renaissance Plaza

Greenshoro, NC 27401

Joel Friedlander, Esguire

Bouchard Margules & Friediander, P.A.
222 Delaware Avenue, Suite 1400
Wilmington, DE 19801

Don A. Beskrone, Escuire

Ashby & Geddes, P.A.

222 Delaware Avenue, 17°° Floor
F.O. Box 1150
wWilmington, DE 198

L0
e

i

£ ,')
R 1]

St

Y

£

Eliz&peth . Power {(ID No.

g

4135)



