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Pursuant to Rule of Appellate Procedure 26.1 tiiesigned hereby
certify that the Tobacco Control Legal Consortismaiprogram of the
Tobacco Law Center, Inc., a non-profit, non-stockporation with no
parents or subsidiaries, and that the Tobacco GldResource Center
division of the Public Health Advocacy Institutacl is a non-profit, non-

stock corporation with no parents or subsidiaries.
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STATEMENT PURSUANT TO FEDERAL RULE 29(C)(3)
REGARDING THE IDENTIFY AND INTERESTS OF
AMICI CURIAE

Each of theamicishare a common interest of ensuring that the
tobacco industry is held responsible in court ke tinparalleled costs it has
exacted on societyAmici believe that class action litigation is an essenti
tool to vindicate society’s interests in correctaegply ingrained
misconceptions created by the tobacco industry pemsating the parts of
society wronged by the tobacco industry, and detgthe tobacco industry
from engaging in conduct that continues to threatéiions of Americans.

Amici previously filed a version of this brief joininged Plaintiffs in
opposing the Defendants’ Petition for interlocutogyiew and an
accompanying motion to stayAmicinow wish to present their concerns and
information to the Judges hearing the appeal.

Amicus Curiag¢he Tobacco Control Legal Consortium (“TCLC”) is a
national network of legal centers providing legadhnical assistance to
public officials, health professionals and advosateaddressing legal issues
related to tobacco and health, and supporting puldliicies that will reduce
the harm caused by tobacco use in the United Stai@sC grew out of
collaboration among specialized legal resourceetsr#erving six states,

and is supported by national advocacy organizatioisntary health
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organizations and othetsn addition, TCLC prepares legal briefsamsicus
curiaein cases where its experience and expertise ngst @surts in
resolving tobacco-related legal issues of natisigalificance. TCLC has
submittedamicusbriefs in recent cases before the U.S. SupremetCGha
Supreme Courts of California, Florida, Kentucky, ifena and Washington,
and the trial court in the U.S. Department of idestobacco litigation.
Amicus Curiag¢he Tobacco Control Resource Center (TCRC),
founded in 1979s a division of the Public Health Advocacy Inst&u
devoted to supporting and enhancing public healttetstanding and
commitment among law teachers and students, légiisland regulators, the

courts, and others who shape public policy thrainghlaw.

! TCLC's coordinating office is located at the Tobad.aw Center, Inc., at
the William Mitchell College of Law in St. Paul, Nhesota. Other affiliated
legal centers include the Technical Assistance L&gmter at the Public
Health Institute of California, in Oakland, Califoa; the Legal Resource
Center for Tobacco Regulation, Litigation & Advoygaat the University of

Maryland School of Law in Baltimore, Maryland; thobacco Public

Policy Center at Capital University Law School iml@nbus, Ohio; the
Tobacco Control Resource Center division of theliPubealth Advocacy

Institute, Inc., at Northeastern University Schaafi Law in Boston,

Massachusetts; the Smoke-Free Environments Lave®raf the Center for
Social Gerontology in Ann Arbor, Michigan; and tA@bacco Control

Policy and Legal Resource Center at New Jersey GiASBummit, New

Jersey. Legally, TCLC is operated as a progratheflobacco Law Center,
Inc., a non-profit corporation.
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INTRODUCTION AND SUMMARY OF ARGUMENT

According to Nancy Lund, the Senior Vice Presidaiarketing for
Philip Morris, smokers initially disliked the tastélight cigarettes, but were
buying them nonetheless because they thoughtdightettes were less
harmful. See U.S. v. Philip Morris USA, In2006 WL 2380648 *480.

This belief was not unplanned. According to Ju@Gdgdys Kessler in the
caseUnited States v. Philip Morris USA, Inthe Defendants’ misled
smokers and potential smokers into believing tigt Icigarettes were less
harmful to keep them smokin§ee U.S. v. Philip Morris USA, In2006

WL 2380648, *177 - WL2381449, *178pe alsdNational Cancer Institute,
Smoking and Tobacco Control Monographs: MonographRlisks
Associated with Smoking Cigarettes with Low Macimeasured Yields of
Tar and Nicoting2001) at 233 (concluding the Defendants intertded
“reassure smokers who were worried about the heakhof smoking and
were meant to prevent smokers from quitting basethose same concern”
that have resulted from the dissemination of snpkind health research to
the public.) Today, decades after the initialadtrction of light cigarettes,
the Defendant’s continue to misled smokers andnpialesmokers into
believing that light cigarettes are safer than otigarette brands, according

to Judge KesslerSee icat 2006 WL 2380650204-06.



Despite the fact that smoking causes more deaéimsaicohol,
AIDS/HIV, automobile accidents, illegal drugs, mers, and suicides
combinedseeWendy Parmet, Christopher BanthiPublic Health
Protection and the Commerce Clause: Controlling 8@ in the Internet
Age 35(1) New Mexico Law Review 81, 82 (2005), thefdhelants have
paid judgments in just six individual smoking arehfth lawsuits ever.The
reason for stunning record is that individualslargely blocked from

arguing their cases in court. The Defendants &sparcost in exhausting

> On October 29, 2004, R.J. Reynolds Tobacco Comphrgyto its
obligation to indemnify Brown & Williamson Tobac€&ompany, paid a
plaintiff approximately $1.2 million Eastman v. Brown & Williamson
Tobacco Co., et gINo. 975968 (6th Cir. Ct. Fla., verdict given ABr.
2003). Philip Morris, Inc. was also found to keble inEastman. See id.
In August 2003, Reynolds Tobacco Company paid 2587 to the
family of a deceased plaintifiKkenyon v. R.J. Reynolds Tobacco Glm,
00-5401 (13th Cir. Ct. Fla., verdict given Dec. 2801). On February 8,
2001, Brown & Williamson Tobacco Company paid arglé $1.09 million
Six years after litigation was commencedarter v. Brown & Williamson
Tobacco Cq.No: 95-00934 CA (4th Cir. Ct. Fla., verdict givanog. 1996).
On February 16, 2005, Reynolds Tobacco Companytaliie obligation to
indemnify Brown & Williamson Tobacco Company, p&@.1 million to a
plaintiff after eight years of litigationBoerner v. Brown & Williamson
Tobacco Cq.No. LR-C_98-427 (U.S. Eastern Dist., Western Divk.,
verdict given May 23, 2003). On March 20, 2006ragimately one year
after the California Supreme Court denied furtlesiew, the U.S. Supreme
Court refused to consider appeals from Philip Moamnd the plaintiff on a
damage award of $55.5 milliorBoeken v. Philip Morris, IngNo.
BC226593 (Super. Ct., County of Los Angeles, Galrdict given June 6,
2001). In March 2005, Philip Morris paid $10.5 Iroih to a plaintiff seven
years after the lawsuit was initiateHenley v. Philip Morris, Ing.No.
995172 (Super. Ct., County of San Francisco, @atdict given Feb. 1999).



their adversaries’ resources short of the courtrdoor.” Robert L. Rabin,
A Sociological History of the Tobacco Tort Litigati 44 Stan. L. Rev. 853,
857 (1992). The Defendants intimidate plaint#fgl punish them
financially and ultimately deny them the chanceettover any
compensation.

Certification of the class is the only way to affdhe Plaintiffs in this
case a real opportunity to make the Defendants emf®wtheir wrongdoing.
See Schwalet al.v. Philip Morris USA, In¢g.No. 04CV1945 (JWB)
(E.D.N.Y. Mem. and Order Sept. 25, 2006) at 21&llbwed to proceed as
a class action, this trial will afford the milliolw$ smokers who believed the
Defendants’ promotion of light cigarettes an oppoity to be heard.
Decertifying the class would preserve the Deferglaeimarkable and

undeserved record of rarely having to face itasmstin court.



ARGUMENT
I. DECERTIFICATION OF THE CLASSWILL

LARGELY PREVENT FURTHER EXAMINATION
OF THE LIGHT CIGARETTE FRAUD

Examples of the Defendants’ exploitation of thigétion process
abound in the industry’s formerly secret internatwuiments. The documents
reveal a strategy designed to intimidate withedsesp individual plaintiffs
in seemingly endless pretrial maneuvers, hide eaedrom plaintiffs, and
more. The Defendants’ strategy is designed anduted so as to prevent
the fair evaluation of individual lawsuits agaitis¢ Defendants.

The moment a complaint is filed the strategy comres with an
investigation of the plaintiff, according to anembal memorandum entitled
“Training Materials for Counsel in Smoking & Healthigation.” See
Training Materials for Counsel in Smoking & Healtligation — Volume
VII, Bates: 282010965-282011274 at 282011028 (1&82)able at
http://tobacco documents.org/ness/38753.html. niasual instructs that
private investigators be retained to search “@wl criminal court records,
property records, occupational license recordsmn&ygistration records,
birth, death and marriage certificatesd. The investigators “begin
constructing a ‘family tree’ for the afflicted smakwhich eventually will

identify all relatives, their dates of birth andatte and most importantly, the



cause of death where availabldd. Interviews target not only relatives, but
also “remote’ subjects . . . (e.g. high schocédls, former co-workers,
etc.)” Id.

The plan continues throughout pretrial litigatiolkccording to former
counsel for R.J. Reynolds Tobacco Company, “[tileng of extensive
admission-oriented depositions will . . . imprepsmithe plaintiffs, their
lawyers, and their experts the seriousness ofdheratment they must
make in bringing these cases.” Jones, Day, R&afisgue,Smoking and
Health Litigation — Tactical Proposal8ates: 680712261-680712337 at
680712279 (Aug. 10, 198%yailable athttp://tobaccodocuments.org/
tplp/680712261-2337.html. Another document recomuisehat the defense
“[intimidate plaintiff's experts who will not befeectively able to
counteract the precise nature of our testimonydckintosh, B.A.Draft
Report Prepared by RJR Outside Legal CourBates: 507916450-
507916480 at 507916453-54 (Jan, 20, 1984ajlable athttp://tobacco
documents.org/bliley_rjr/507916450-6480.html.

In the personal injury caggalbraith v. R.J. Reynolds Tobacco
CompanyseeNo. 144417 (Super. Ct. Santa Barbara, Cal. 19858)es
aspects of the scorched earth litigation plan argqularly well-

documented.SeeWilliam E. Townsley & Dale K. Hanks he Trial Court’s



Responsibility to Make Cigarette Disease LitigatAfifordable and Fair25
Cal. W. L. Rev. 275 (1989). According to the ptdfts attorney, R.J.
Reynolds initially demanded documents from thentitiisuch as
“Christmas cards, family diaries, phone logs, asid lof attendees at the
family’s weddings and birthdays.fd. at 297. After obtaining this
documentary evidence, R.J. Reynolds “began notideppsitions and
subpoenaing witnesses for depositions virtuallypadr the United States.”
Id. “[Alnyone and everyone remotely connected with ®i#i including
childhood friends, former spouses, former spousésnaly members,
neighbors and store owners in the neighborhood evREintiff lived” were
deposedld. The depositions “would last for hours, and vétiel, if any
relevant or admissible evidence would be obtainéd.” Galbraith’s wife
was deposed for ten days; his mother for sevesa.dd.

Internal documents also reveal that the Defendaante hidden and
destroyed incriminating documents as a means tditigation. See U.S. v.
Philip Morris USA, Inc,. 2006 WL 2380650, *85-127. A former director of
research for Philip Morris stated: “Ok to phone&ek these documents will
be destroyed . . . if important letters or docuradrave to be sent please
send to home — | will act on them and destroy.'d€&®, Thomas, [untitled

handwritten note] (No dat@yailable athttp://tobaccodocuments.org/



landman/183546.html. A note to a senior brand manat R.J. Reynolds
stated: “Ned — As we discussed . . . this is wimatgoing to destroy . . .
under our current scrutiny, a wise move to rid elvss of developmental
work!!” Morrissey, Mark. “[Re: Destruction of Docoents].” Bates:
507647971-507647975 at 507647971 (Nov. 1, 1894)lable at
http://tobaccodocuments.org/youth/AmRJR1991110Atir. A 1970
memorandum between BAT attorneys states: “You miggrthaps, suggest
that files in BAT and Louisville be gone throughdtlatter, presumably,
have already received attention) so that any offgndocuments are
removed therefrom . . ..” Davies, T. Hgte for Mr. Langford - Smoking
and Health Bates: 202315515-202315516 (Nov. 01, 1%&@ilable at
http://tobaccodocuments.org/ness/41332.html.

Such actions are not relegated to history. Inadiscy during the U.S.
Government's racketeering case against the Deféndaludge Gladys
Kessler sanctioned Philip Morris for destroying @sauring litigation,
writing:

What is particularly troubling is that Philip Maosri
specifically identified at least eleven employed®w
failed to follow the appropriate procedures, anat th
those eleven employees hold some of the highest,
most responsible positions in the company. These

individuals include officers and supervisors who
worked on scientific, marketing, corporate, and



public affairs issues that are of central relevatace
this lawsuit.

United States v. Philip Morris USA, IndNo. 99-2496 (Memorandum and
Opinion D.D.C. July 21, 2004) at 2.
[I. UPHOLDING CLASSCERTIFICATION WILL
AFFORD A FAIR AND BALANCED

EXAMINATION OF THE LIGHT CIGAERETTE
FRAUD AND RESULTING DAMAGES

In the words of former counsel for R.J. Reynoldedao Company,
“[tlo paraphrase General Patton, the way we wogdltases was not by
spending all of Reynolds’ money, but by making thikier son of a bitch
spend all his.” Jordan, Mikdlemorandum from to S&H Attorney&pr.
28, 1988) available athttp://www.kazanlaw.com/ verdicts/images/
exb_d_sob.gif. Judge Richard Posner proposesdtiiats should be
allowed to use their discretion and organize trialaddress this type of
conduct. SeeMathias v. Accor Economy Lodging, In847 F.3d 672, 677
(7th Cir. 2003). Judge Posner recommends thats;omhen reviewing
certain due process concerns raised by a defdmsg@dsconsider the
defense’s pre-litigation and litigation conduct whhbat conduct “make[s] it
difficult for the plaintiffs to find a lawyer wilhhg to handle their caseld.
In Mathias as in individual tobacco cases, the malfeasarssewell-

documented, the damages were relatively smallyanthe defense



mounted an aggressive campaign to dissuade thsiffliom prosecuting
his case both before a complaint was filed andndurtigation. Although
Mathiasfocused on increasing punitive damages to detdr sanductsee
id. at 676, Judge Posner’s logic applies equally weethé appropriateness
of class certification.

In this case, few can doubt that the light cigarétud has many
victims. Yet, as irMathias,each of the class members faces the prospect of
asserting his or her claims in an untenable liigaenvironment. The
Defendants’ scorched earth litigation strategy wiaubke litigation
oppressive, if class members were made to proceddually. The
Defendants would make litigation too expensivedass members to find
attorneys to represent them individuaBeePatricia Bellew Gray,.egal
Warfare: Tobacco Firms Defend Smokers LiabilitytSwiith Heavy
Artillery, Wall Street J., April 29, 1987 at 25. Claimsibgividual class
members would never be heard and courts wouldane the chance to
confirm what the entire public health communityibets: that light
cigarettes represent one of the greatest frautheihistory of our public’s
health.

Judge Weinstein has presented a sound trial pteexomining the

promotion of light cigarettes, accurately deterrngndamages, and correctly



allocating those damages to the class members wh® misledSee
Schwabet al.v. Philip Morris USA, InG.No. 04CV1945 (JWBJE.D.N.Y.
Mem. and Order Sept. 25, 2006). The trial plaordf§ a full and fair
opportunity for all of the concerns of both sidedé heard. If Judge
Weinstein’s certification of the class is reversea one will be afforded a

fair opportunity and the Defendants’ will yet agascape judicial scrutiny.

CONCLUSION
For the foregoing reasons, this Court should affinenclass

certification order by Judge Weinstein.

Date: January 26, 2007

/sl
Professor Richard A. Daynard
Northeastern University School of Law
102 The Fenway, Suite 117
Boston, MA 02115
(617) 373-2026

/sl
Christopher N. Banthin
Public Health Advocacy Institute, Inc.
102 The Fenway, Suite 117
Boston, MA 02115
(617) 373-8502
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