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Fact Sheet

Federal Regulation of Tobacco and its Impact on the Retail
Environment
On June 22, 2009, President Barack Obama signed into law the Family Smoking
Prevention and Tobacco Control Act (Tobacco Control Act),1 giving the U.S. Food and
Drug Administration (FDA) comprehensive authority to regulate the manufacturing,
marketing, and sale of tobacco products. The new law represents the most sweeping
action taken to date to reduce what remains the leading preventable cause of death in the
United States. For more information on the Tobacco Control Act, please see the
Consortium’s publications in its Federal Regulation of Tobacco Collection.
The Tobacco Control Act contains several provisions related to
the retail environment. Perhaps most notably, the law
mandated restrictions on the sales, marketing, and advertising
of cigarettes and smokeless tobacco that the FDA itself
adopted in 1996 but which the Supreme Court nullified in 2000
on the basis that Congress had not at that time given the FDA
the authority to take such action.2
This fact sheet highlights federal tobacco restrictions that impact the retail environment,
focusing on provisions in the Tobacco Control Act and related regulations. It will
highlight policy options that states and many local governments can consider to further
restrict tobacco in retail settings. We encourage you to consult with local legal counsel
before attempting to implement these measures.3 For more details about these policy
considerations, please contact the Tobacco Control Legal Consortium.
Sales to Minors
The Tobacco Control Act and related regulations prohibit the sale of cigarettes and
smokeless tobacco to any person younger than eighteen.4 Retailers are required to check
a photo ID of anybody appearing to be under the age of twenty-seven.5 The effectiveness
of laws restricting minors’ access to tobacco products can scarcely be questioned.6
State and local governments can adopt youth access regulations that go beyond the
requirements of federal law,7 making it less likely that children and young adults become
tobacco users. One way states can go beyond the requirements of federal law is by
expanding the range of products covered. At present, no federal law prohibits the sale of
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products such as cigars, pipes, or electronic cigarettes to minors. Further, many state
youth access laws limit the definition of “tobacco products” to products that can be
smoked or chewed,8 potentially excluding novel tobacco products such as dissolvable
tobacco products and electronic cigarettes. States can expand their youth access laws to
cover a wider range of products,9 while excluding products that have been approved as
cessation aids.10
Another way states can go beyond the requirements of federal law is by raising the
minimum age to purchase tobacco products to above age eighteen. At least four states
and three counties have already done this.11 For more information on the topic of raising
the minimum age to purchase tobacco, please see the Consortium’s publication, Raising
the Minimum Legal Sale Age for Tobacco and Related Products.
Self-Service and Vending Machines
Federal regulations prohibit retailers from allowing self-service access to cigarettes and
smokeless tobacco and from selling these products in vending machines. Exceptions
include vending machines in facilities that cannot be entered by minors and certain mailorder sales.12 Again, state and local governments can go beyond the requirements of
federal law, making it less likely that children will have access to tobacco. Governments
can prohibit self-service or vending machine sales of all tobacco and unapproved nicotine
products, and can eliminate the exemption for adult-only facilities. Some states already
do this,13 and evidence suggests that it is an effective strategy to reduce minors’ access to
tobacco.14
Free Samples
Federal regulations prohibit the distribution of free samples of cigarettes and smokeless
tobacco including in retail settings,15 with one notable exception for certain non-retail
settings.16 Free samples of the lesser of 0.53 ounces or eight individual portions of
smokeless tobacco (if it is a product that is served in individual portions) can be
distributed in a “qualified adult-only facility.” There are many requirements to what
constitutes a “qualified adult-only facility,” but the term seems to encompass tobacco
company sampling tents often present at rodeos, concerts, and other events that may
attract youth.
State and local governments can enact laws that go beyond the requirements of the
federal regulation.17 They can prohibit the distribution of free samples of all tobacco and
unapproved nicotine products, and they can eliminate the exemption for qualified adultonly facilities. This approach has been recommended by the U.S. Surgeon General.18
State and local governments can also restrict coupon redemption, a tobacco industry
practice that often undercuts restrictions on free samples. For more information on this
topic, please see the Consortium’s publication on coupon restrictions.
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Minimum Pack Size
Federal regulations prohibit cigarettes from being sold in packages containing fewer than
20 cigarettes.19 Further, no retailer may break open a pack of cigarettes and sell them in a
quantity below twenty cigarettes, or break open any package of smokeless tobacco and
sell it in a quantity that is smaller than the smallest package distributed by the
manufacturer.20 This is consistent with studies showing that single cigarette sales appeal
to minors because of their low price.21
The federal regulations for cigarettes seem less likely to be abused than the regulations
for non-cigarette tobacco products. For example, if a manufacturer were to package and
sell a pouch of snus individually, a retailer could sell it and not violate the federal
regulation. Consequently, state and local governments could consider creating larger
minimum pack size requirements for non-cigarette tobacco products. For more
information regarding minimum pack size, please see the Consortium’s publication,
Regulating Tobacco Products Based on Pack Size.
Non-Tobacco Gifts
Federal regulations prohibit retailers from offering any gift or item – other than cigarettes
or smokeless tobacco – in exchange for any purchase of cigarettes or smokeless tobacco,
or in exchange for any credits, proofs-of-purchase, or coupons.22 Since this prohibition
does not apply to the purchase of other tobacco products – such as cigars, pipe tobacco,
or electronic cigarettes – state and local governments can consider expanding it to include
those products.
Flavored Cigarettes
Under the Tobacco Control Act, neither a cigarette nor its component parts (such as the
tobacco, filter, or paper) may contain a characterizing flavor, such as fruit, candy, or
alcohol, with the exception of tobacco and menthol flavors.23 Marketing and public
health research shows that flavors such as fruit, candy, and alcohol hold an intense appeal
to minors and young adults.24 Consequently, flavored cigarettes are not allowed to be
sold in retail settings. This provision does not apply to any tobacco product besides
cigarettes and the component parts of cigarettes, so smokeless tobacco, cigars, pipes, and
electronic cigarettes are still sold with flavors in many communities. This includes
products that are virtually indistinguishable from cigarette but are branded as “little
cigars.”
Several local jurisdictions – including New York City; Providence, Rhode Island; and
Santa Clara County, California – have passed laws restricting the sale of flavored noncigarette tobacco products. The legality of New York City’s ordinance was upheld by a
federal court, although the decision is under appeal.25 See the Consortium’s publication,
Regulating Flavored Tobacco Products, for more information on this topic.
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“Light,” “Low Tar,” and other Health Descriptors
The Tobacco Control Act prohibits tobacco products from being marketed with health
descriptors such as “light,” “mild,” or “low,” unless the FDA has specifically approved
the marketing.26 Congress has given the FDA power to regulate cigarettes, cigarette
tobacco, roll-your-own tobacco, and smokeless tobacco.27 The Secretary may, in his or
her discretion, deem other tobacco products to be within the FDA’s power to regulate.28
As of yet, the Secretary has not deemed products like so-called “little cigars” to be within
the FDA’s regulatory purview. As a result, products like little cigars – which are often
indistinguishable from cigarettes – are still sold using these descriptors. There may be a
litigation risk if a state or local government were to regulate in this field due to federal
preemption.29 However, it may withstand legal scrutiny if it is a sales restriction similar
to New York City’s ordinance restricting the sale of flavored non-cigarette tobacco
products.
Warnings on Advertisements
The Tobacco Control Act created new requirements for warnings for cigarettes and
smokeless tobacco, both on the products themselves and on any advertising for the
product – including advertisements in retail stores. Cigarette packages and cigarette
advertising must contain specific textual warnings.30 The law also required the FDA to
create warnings that graphically depict the dangers of cigarette smoking.31 The agency
did this, but the graphic warnings have not yet been implemented because of ongoing
litigation.32 The Tobacco Control Act also created new text warnings for smokeless
tobacco packages and advertising.33 These warnings have taken effect. Therefore,
smokeless tobacco advertisements in retail stores should have these warnings, which are
required to cover at least 20 percent of the area of the advertisement.34
State and local units of government are preempted, or prohibited, from creating new
requirements for the labeling of tobacco products.35 However, New York City adopted
an ordinance requiring that retailers post health warnings graphically depicting the
harmful effects of smoking wherever tobacco products are sold. This ordinance was
struck down by a federal judge on preemption grounds, although the litigation is
ongoing.36
“Tombstone” Advertising
Federal regulations require that cigarette advertising, including advertising in retail
stores, be limited to “black text on a white background,” a style known as “tombstone”
advertising.37 This regulation was struck down by a federal judge on First Amendment
grounds, although the litigation is ongoing.38 State and local government regulations
concerning advertisements must be consistent with the First Amendment. Any such
regulation concerning cigarette advertisements can relate only to the time, place and
manner, but not content, of the advertising.39
Last updated: February 2012
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