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T'he Tobacco Control LLegal
Consortium

A national legal network
supporting tobacco control policy
change.
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What We Do

A Policy development

A Legal research, analysis, and interpretation

A Litigation support

A Education and training

Tobacco Control
Legal Consortium



Analysis, Interpretation, Education

Federal Regulatio]

Federal Regulation of Tobacco:
Impact on State and Local Authority
July 2009 Regulating Tobacco Marketing:
"Commercial Speech” Guidelines
for State and Local Governments

www.tclconline.org T Federal Regulation of Tobacco Collection
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Perspective

A CPPW

A This session
A

Retailer location &
density

Price promotions in

the retall
environment
Issues related to
ads & promotions
In the retall
environment
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You don’t have
to be crazy to
blow $30 million
in 30 days.

But it helps.




Retailer Location & Density

Approach to take
depends on many
factors, including:

A Goal(s)

A Legal landscape
A Political
andscape
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LIcensing or Zoning?

A Law Synopsis by the Tobacco Control Leg:

License to Kill?: Tobacco Retailer Licensing )
as an Effective Enforcement Tool ‘>> Lo CromD
lan McLaughlin

A Law Synopsis by the Tobacco Control Legal Consortium

Local Land Use Regulation for the Location
and Operation of Tobacco Retailers

Randolph Kine

April 2004

www.tclconline.org (publications, law synopses) http://www.phlpnet.org/healthy-
planning/products/general-plans-

and-zonin
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What Is Zoning (Land Use)?




What Is Zoning (Land Use)?

A Local government (city or county) designates permisSibIe
uses of land, in the interest of promoting public health,

safety, or welfare
A Compatible uses near each other
A Incompatible activities separated
A Residential, commercial, industrial, agricultural, etc.
(0Zoneso)




LIcensing or Zoning?

Power/Authority

A Preemptive state law
regarding sale of tobacco
products?

A If not, home rule powers? Or >
specific powers only granted g
by statute? Y

A What 6s been ddft.
with either tobacco or other
products, such as alcohol?
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LIcensing or Zoning?

Political Support
A Who makes licensing decisions
In your jurisdiction? Zoning
decisions?
Who would be most receptive?
Would one approach be easier
to Asell o to th
Who enforces these laws In
your community?
=T g Are there Issues related to
o S county/city overlap?

Legal Consortium
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Power/Authority
A Preemptive state law regarding sale of tobacco
products?
A If not, home rule powers? Or specific powers only
granted by statute?

| A Whatoés been done in the pas
- other products, such as alcohol?

| Political Support

A A Who makes licensing decisions in your jurisdiction?

ening decisions?

'ho would be most receptive? .

d one approach be easi e
: munity? ‘|

- A Who enforces these laws in your community? -

‘A Arethere issues related to county/city overlap? 'LN
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Things to Censider Before Drafting

Findings/evidence i

AWhat 6s the probl em?
AHow will this address it?
Als community-specific data available?

AGeneral studies?
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Things to Censider Before Drafting

Clear definitions and provisions 1

AWhat type of establishment (all
retailers, certain retailers)?

AWhat is a dplaygroundo o
orientedo facility?

Alf impose limitations based on number
of feet, how will that be measured?
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Things to Censider Before Drafting

What will you do about existing
businesses?

ATakings issues
ALicenses: Limits on transferability?
AZoning: Conditional Use Permits
(CUPs) or nDeemed Approyv
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CITY OF SOMERVILLE, MASSACHUSETTS
BOARD OF HEALTH

REGULATIONS AFFECTING ACCESS TO TOBACCO PRODUCTS BY MINORS

SECTION 1 - AUTHORITY, CITATION, AND DEFINITIONS

1.1  There exists conclusive evidence that tobacco smoke causes cancer, respiratory
diseases, various cardiac diseases, negative birth outcomes, allergies, and irnitations

to the eves, nose, and throat to br #~~ ~mrirne med Han cnmreealens canennnd o

secondary smoke. Evidence furtl ; T P

addictive. More than 3,000 SECTION 9 — LICENSE FOR LOCATION OF TOBACCO SALFES

Since almost 0% of all smokers 9.1  Noperson or entity shall sell or otherwise distnbute tobacco at retail within the
age at which persons may be sol City of Somerville without first obtaining a LICENSE FOR LOCATION OF
mmportant health need to reduce | TOBACCO SALES ("TOBACCO LICENSE™) 1ssued annually by the Somerville
through strict enforcement of the Board of Health.

these regulations are adopted

111, Section 31, as msmﬂ’: 82 The fee for a TOBACCO LICENSE shall be determined by the Somerville Board

the health of the residents of the of Health. All such licenses shall be renewed annually by July 1.
A separate TOBACCO LICENSE is requured for each address where tobacco 15

cnuspmmus place.

A TOBACCO LICENSE is non-transferable, except a new license will be issuad
to a retatler who changes address. provided the retailer is found by the Board of

Health to be in compliance with all regulatory obligations under the jurisdiction of
the Board of Health.

: T TETL egtabhsent
Tobacco Control to ensure cmnphance mth ﬂiIJ.S IEEIIlHH[!lﬂ T]:IJ.S consent extends to the whole

. premuses including, but not limited to behind-the-counter, office. and storage
Legal Consortium “reas



Things to Censider Before Drafting

What will you do about existing
businesses?

ATakings issues
ALicenses: Limits on transferability?
AZoning: Conditional Use Permits
(CUPs) or nDeemed Approyv
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How DoesZoning Work?

Each zoning category lists:

A Permitted Uses

A Prohibited Uses

A Conditionally -permitted uses (CUP)




What is a CUP?




What is a CUP?

Individual determination of suitability

A Use must be legal under zoning law

A Permit can be denied based on sipecific factors

A Permit can be granted, with conditions imposed, such as:

A No selfservice displays
A Follow all tobacco control laws
A If conditions violated, perrpit can be suspended or even revok




Examples of:CUPs

Oakland &
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|| 1Oakland, California/ Planning C¢—

i Municodes
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OAKLAND
|| Title 17 - PLANNING

| 3 af a] a af 3 af af 3 af af

Chapter 17.01 - GENERAL PROVISIONS
Chapter 17.03 - CITY" PLANNING COMMI
Chapter 17.05 - LANDMARKS PRESERW
Chapter 17.07 - TITLE, PURPOSE AND 5
Chapter 17.09 - DEFINITIONS

Chapter 17.10 - USE CLASSIFICATIONS
Chapter 17.11 - 05 OPEN SPACE Z0ONIN
Chapter 17.11A - R-1 ONE ACRE ESTAT
Chapter 17.12 - R-10 ESTATE RESIDENT
Chapter 17.14 - R-20 LOW DENSITY RE!
Chapter 17.16 - R-30 ONE-FAMILY RESI
Chapter 17.18 - R-35 SPECLAL ONE-FAN
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area or site area of the facility; or any increase in the volume of goods produced by the
electroplating activity, as determined by the Zoning Administrator from any relevant records.

[Ord. 12872 § 4 (part), 2008; Ord. 12147 § 3 (part), 1995)

Regulations applying to tobacco-oriented activities.

Conditional Use Permit Requirement for Tobacco-Oriented Activities. Such uses are
permitted only upon the granting of a conditional use permit pursuant to Sections 17.134
and to the following additional use permit criteria:

1. Mo tobacco-oriented activity shall be located within, nor closer than one-thousand
(1,000) feet to the boundary of a residential zone, school, public library, park or
playground, recreation center or licensed daycare facility.

{Ord. 12872 § 4 (part), 200E=S § 4 (part), 2000)




