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The popularity of smoking in the United
States began to slowly decline after the
publication of the U.S. Surgeon General’s
report in 1964 linking smoking to an
increased risk of cancer.1 With the gradual
transition of the perception of smoking
from an acceptable habit to a hazardous
activity, the regulation of smoking, and
its harmful byproduct, secondhand smoke
(SHS), has correspondingly increased. The
most recent wave of legislation in numerous
states, including Minnesota, has essentially
eliminated smoking from indoor public
places, public transportation, and places of
employment.2 The next wave of regulation
will likely encompass locations that are generally viewed as private: the home residence
and the personal automobile.
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Recognizing that laws controlling smoking
in private residences, such as multi-family
rental buildings, will face resistance, cities
and counties wishing to protect their
residents from SHS could start with
an interim measure—disclosure of the
smoking policy for multi-unit buildings.
This would not mandate that any change
in policy be imposed on landlords, but
would only require that more information
about a potential residence be provided
to prospective tenants. Other federal and
state laws have addressed similar residential
health hazards—lead-based paint, radon,
and methamphetamine laboratory residue
—through requiring disclosure in real
estate transaction documents, and these
disclosures appear to have contributed to

reducing the health consequences resulting
from exposure. Disclosure of the smoking
policy for a building is a simple way to
educate both tenants and landlords of the
dangers of secondhand smoke and help to
reduce the incidence of lung cancer and
heart conditions.

secondhand smoke expanded the topics
reviewed in the 1986 report and reviewed
substantially more literature than the 1986
report.7 Among the major conclusions of the
2006 report are the following:
•

Secondhand smoke causes premature
death and disease in children and in
adults who do not smoke.

•

Children exposed to secondhand
smoke are at an increased risk for
sudden infant death syndrome (SIDS),
acute respiratory infections, ear problems, and more severe asthma.

•

Exposure of adults to secondhand
smoke has immediate adverse effects
on the cardiovascular system and causes
coronary heart disease and lung cancer.

2006 Surgeon General’s Report
Secondhand smoke (SHS), also referred
to as environmental tobacco smoke
(ETS), is a mix of “sidestream smoke
released by the smoldering cigarette and
the mainstream smoke that is exhaled by
the smoker. Sidestream smoke, generated
at lower temperatures and under somewhat different combustion conditions
than mainstream smoke, tends to have
higher concentrations of many of the
toxins found in cigarette smoke.” 3 The
evidence documenting the adverse health
consequences of exposure to secondhand
tobacco smoke has been building for
several years.4 Reports from the Surgeon
General of the United States in 1972 and
in 1982 discussed the risks to nonsmokers
from involuntary exposure to secondhand
smoke, and established the causal link
between secondhand smoke and lung
cancer. 5 The 1986 Surgeon General’s
report on the dangers of secondhand
smoke was “the first Surgeon General’s
report to conclude that involuntar y
exposure of nonsmokers to tobacco smoke
causes disease.”6
The 2006 Surgeon General’s report on
the health consequences of exposure to

The report estimates the health consequences
of exposure to secondhand smoke to be approximately 50,000 excess deaths per year, with
3,400 deaths from lung cancer, 46,000 from
cardiac-related illness, and 430 from SIDS.8
Other conclusions in the Surgeon General’s
report address exposure in buildings, such as
multi-unit apartment buildings:
•

The scientific evidence indicates that
there is no risk-free level of exposure
to secondhand smoke.

•

Many millions of Americans, both
children and adults, are still exposed
to secondhand smoke in their homes
and workplaces despite substantial
progress in tobacco control.

•

Eliminating smoking in indoor spaces
fully protects nonsmokers from exposure to secondhand smoke. Separating
smokers from nonsmokers, cleaning
the air, and ventilating buildings cannot eliminate exposures of nonsmokers
to secondhand smoke.

Further support for the Surgeon General’s
statement on the inability to eliminate
indoor exposure to secondhand smoke
without banning smoking can be found
in a position paper on secondhand smoke
published by the American Society of
Heating, Refrigerating and Air-Conditioning
Engineers (ASHRAE) in June 2005.9 In
that paper, ASHRAE concluded that “the
only means of eliminating health risks
associated with indoor exposure is to ban
all smoking activity.”

Secondhand Smoke Regulation in
Minnesota

In 2001, a sur vey was conducted of
600 rental households in multi-family
buildings in Minnesota to quantify the
perceived extent and severity of exposure
to secondhand smoke. 11 Forty-eight
percent of rental households in multifamily buildings in Minnesota reported
that they experienced tobacco smoke odors
in their apartments. This prevalence of
smoke transfer in apartment buildings was
confirmed by tests conducted in 2004 on
six multi-family buildings representative
of the type most commonly found in
Minnesota.12 The study found that “air

In addition to the frequency of secondhand smoke entering an apartment,
another statistic that supports the need
for regulation of secondhand smoke in
apartment buildings is the amount of
time residents spend at home. According
to a 2007 Bureau of Labor Statistics study
on daily activities, individuals spend
more time in their homes than at any
other location. 13 On average, individuals
15 years of age or older spend approximately 8.57 hours sleeping, 1.84 hours
on household activities, and 2.62 hours
watching television. 14 These averages can
be contrasted with approximately 3.81
hours for work-related activities and 1.24
hours for eating and drinking, activities
frequently occurring outside the home.
Considering the amount of time that
individuals spend in their residences,
and the number of Minnesota apartment
households reporting intrusion of secondhand smoke, exposure to secondhand
smoke at home should not be overlooked
as a primary contributor to the increased
likelihood of Minnesotans developing
health conditions such as lung cancer
and heart disease in adults and asthma
and sudden infant death syndrome in
children.

Lead-Based Paint Disclosure Rule
In 1991, the secretary of the Department of
Health and Human Services called exposure
to lead-based paint “the ‘number one
environmental threat to the health of children
in the United States.’”15 The primary source
for exposure to children is house paint used
in homes. “Approximately three-quarters
of the nation’s housing stock built before
1978 (approximately 64 million dwellings)
contains some lead-based paint...1.7 million
children have blood-lead levels above safe
limits, mostly due to exposure to lead-based
paint hazards.”16 In response to this danger,
Congress passed the Residential Lead-Based
Paint Hazard Reduction Act in 1992.17 One
purpose of the act was “to educate the public
concerning the hazards and sources of leadbased paint poisoning and steps to reduce
and eliminate such hazards.”
The act required that the Environmental
Protection Agency promulgate rules within
two years of passage of the act “for the
disclosure of lead-based paint hazards in
target housing which is offered for sale or
lease.”18 If leasing apartments or homes, the
lessor must include, in the contract or as
an attachment, a Lead Warning Statement
containing the following language:
Housing built before 1978 may
contain lead-based paint. Lead from

Housing Disclosures
To protect prospective owners of property and renters of apartments from
residential environmental dangers that
are similar to secondhand smoke, the
federal government and local legislatures
have enacted laws requiring disclosures of
risks associated with residential property.
Typically, these disclosures relate to risks
that may not be readily apparent to
the prospective buyer or renter upon
inspection of the property. Two examples
of disclosures currently required in
Minnesota are the disclosure regarding
lead paint in buildings built prior to
1978 and the disclosure of the prior use
of a residence as a methamphetamine
laboratory.

Warren H. Ortland
Contributing Author
Mr. Ortland is a staff attorney with the
Tobacco Law Center, a public interest law
and policy think tank that helps local, state,
national, and international officials and
tobacco control advocates use the power of
law to address the epidemic of tobacco use.
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On May 16, 2007, Gov. Tim Pawlenty
signed the Minnesota Freedom to Breathe
Act into law; the bill took effect on
October 1, 2007. The Freedom to Breathe
Act contained numerous additions or
modifications to the existing statewide
smoking law in Minnesota, the Minnesota
Clean Indoor Air Act (MCIAA).10 With the
incorporation of these changes, the MCIAA
substantially eliminates the possibility of
exposure to SHS in indoor public places
and indoor places of employment. The act
allows smoking in private residences as an
exception in the law, however, and does
not address exposure to SHS transferring
between individual residential units in
multi-unit housing.

flow between units in apartment buildings
can be a significant concern…[E]very one
of the six buildings had at least one unit
for which more than 10% of the air entering the unit came from another unit.”
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paint, paint chips, and dust can
pose health hazards if not managed
properly. Lead exposure is especially
harmful to young children and pregnant women. Before renting pre-1978
housing, lessors must disclose the
presence of lead-based paint and/
or lead-based paint hazards in the
dwelling. Lessees must also receive a
federally approved pamphlet on lead
poisoning prevention.19
The regulations also required that the
lessor disclose to the lessee any known
lead-based paint hazards in the housing
and any records or reports pertaining to
lead-based paint. Additionally, the lessee
must acknowledge receipt of the information required in the regulations.
The programs to reduce blood lead levels
have been successful in achieving significant
reductions in exposure to lead. In 1978,
the Centers for Disease Control (CDC)
estimated that 13.5 million children in
the United States had elevated blood lead

levels.20 By the early 1990s, the number of
cases of lead poisoning had dropped to
890,000.21 In the period from 1999 to 2002,
the CDC estimated that there were 310,000
children with elevated blood lead levels.22
As one strategy in eliminating exposure to
lead-based paint in homes, the disclosure
requirement in leases may account for a
portion of the decline in cases.
Methamphetamine Lab
Disclosure Statute
In the last decade, the abuse of the drug
methamphetamine has increased substantially in Minnesota and, along with this,
there has been a rapid growth in the use
of private residences as methamphetamine
laboratories.23 The process of producing
methamphetamine produces “a toxic cloud
of hydrochloric acid, phosphine, iodine,
and methamphetamine.”24 When a home
is used as a meth lab, the chemicals used
to create methamphetamine can permeate
the house.25 “Methamphetamine residue
was found not only on tables, but also on

air return grates, and on ceiling fans. High
levels of methamphetamine were also found
in refrigerators, microwaves, and kitchen appliances.”26 As the Minnesota Department
of Health states on its website, because the
harmful residue can remain on the surfaces
for months or years, “each meth lab, spill
or dump is a potential hazardous waste site,
requiring assessment and remediation by
experienced and qualified personnel.”27
In response to this potential hazard involving residential property, the Minnesota
State Legislature passed legislation in 2005
requiring written notification to a buyer or
tranferee if the seller or transferor knows that
methamphetamine production has occurred
on the property.28 This written notification
must be given before any agreement to
purchase or transfer the property is signed. If
methamphetamine production has occurred
on the property, the disclosure must include
the following information:
(1) whether an order has been issued
on the property...(2) whether any

Fitness for Duty Mental Health Exams:
What the Attorney Needs to Know
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Employment litigation is up and continuing to rise. There are more
and more situations where employers are required to request
mental health evaluations (FFDEs). What are the legal issues
around compelling an employee to undergo a mental health
exam? How do the issues interconnect with the Americans with
Disabilities Act (ADA) and the Family & Medical Leave Act (FMLA)?
When the psychologist has made recommendations, what red ﬂ ag
legal issues arise?
TOPICS TO BE COVERED: Discussing the complex legal issues associated
with compelling an employee to undergo an examination, including ADA
and FMLA. • Potential outcomes of the exam and legal issues related to
implementing the psychologist’s recommendations. • How to maximize the
effectiveness of Fitness for Duty Evaluations (FFDEs). • Identifying common
behavioral “red ﬂags” leading to an evaluation. • Who should perform
FFDEs? • Best practice methodologies for FFDEs. • Providing adequate
information to the psychologist.
Register Today: Call 612-752-6600 • Sign up online at www.hcba.org • Use The Docket form at the back of this magazine.
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order issued against the property...
has been vacated...or (3) if there was
no order issued against the property
and the seller or transferor is aware
that methamphetamine production
has occurred on the property, the
status of removal and remediation
on the property.
If the seller or transferor knew of the use
of the property as a methamphetamine lab
and fails to disclose this to the buyer or
transferee, the seller or transferor is liable
for costs relating to cleaning up the property
and reasonable associated attorneys fees’ for
collecting from the transferor.29
Other provisions of the methamphetamine
statute made it more difficult to purchase
the raw materials to produce methamphetamine, increased penalties for those
convicted of possessing or manufacturing
methamphetamine, and required a meth
manufacturer to pay restitution to the city
or county for removal or remediation costs
involved in cleaning up a meth site. The

incidence of methamphetamine events has
decreased in Minnesota since the passage
of the meth laws;30 however, because the
housing disclosure requirement was part
of a set of meth-related laws, the portion of
the decline attributable to that particular
provision cannot be isolated.

Suggested Smoking-Permitted
Lease Disclosure Statement
Because separating smokers from nonsmokers, cleaning the air, and ventilating
the building do not prevent exposure
to secondhand smoke, individuals renting apartments in smoking-permitted,
multi-unit buildings continue to be faced
with exposure to harmful chemicals in
secondhand smoke. Given the significant
health risks associated with exposure to
secondhand smoke and the amount of
time that residents spend in their homes,
renters in multi-unit housing should be
warned of the dangers they may encounter
in a smoking-permitted building.

Oakland, California, recently enacted
an amendment to the city ordinance on
smoking; the amendment requires the
disclosure of the smoking policies for both
multi-unit rental apartment buildings and for
multi-unit condominiums.31 The provision
comes under the heading of “Prohibition of
smoking in enclosed places and notices for
multi-housing” and states:
B. Disclosure of Smoking Policy in
New and Existing Multi-Housing:
1. All landlords in multi-housing
complexes are required to disclose
to prospective tenants whether
smoking is permitted in the unit
to be rented and, which units are
designated smoking units and the
smoking policy for the complex.
2. All sellers of condominium units
are required to disclose to prospective
buyers respectively whether smoking
is permitted in the unit and the
smoking policy for the complex.

Mental Health and Addiction What Every Lawyer Needs to Know
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The ordinance was passed in September
2007, so it is too early to determine what
effect the ordinance will have. One tobacco
control advocate in the Bay Area has received
several calls from landlords asking about the
process to implement smoke-free policies
after passage of the ordinance.32 Therefore
one early result appears to be that landlords
have become more aware that adopting
smoke-free policies is legal.
Another possible model for a disclosure
statement concerning smoking in a multiunit residential building could be structured
similarly to the lead-based paint disclosure
statement that is included in the Minnesota
standard lease.33 Including some of the findings from the Surgeon General’s report, the
sample smoking-permitted lease language
could be as follows:
SECONDHAND SMOKE
WARNING AND DISCLOSURE
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The Surgeon General of the United
States has determined that secondhand smoke causes premature
death and disease in children
and in adults who do not smoke.
The scientific evidence indicates
that there is no risk-free level of
exposure to secondhand smoke.
The Surgeon General has also
determined that separating smokers
from nonsmokers, cleaning the air,
and ventilating buildings cannot
eliminate exposures of nonsmokers
to secondhand smoke.
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A. Smoking-Permitted Policy
Disclosed. Landlord permits smoking in the individual living units of
this building.
B. Tenant’s Acknowledgement.
Tenant has read the Warning and
Disclosure above and has been
informed that the building is a
smoking permitted building.
Tenant’s Initials __________

Enforcement
Another choice facing a governmental body
that may favor this approach is determining

the method of enforcing the disclosure
requirement. Oakland’s provision is
included in the city’s ordinance chapter
that regulates smoking in multiple venues;
also included in the chapter is an enforcement section.34 This section establishes that
private citizens can register a complaint
with the city administrator or initiate a legal
action on their own to enforce provisions
of the chapter. Fines for violations start
at $100 for a first violation, $200 for a
second violation within one year, and up
to $500 for each additional violation within
one year.
For cities and counties that may not have
their own smoking code or ordinances,
another option would be to include the disclosure requirement in any ordinances that
require licensing of multi-unit residences
by the city or county. The purpose of rental
licensing ordinances, similar to the reason
for disclosing smoking policies, is to help
ensure that residents have a healthy place
to live, so the disclosure language would fit
well within the existing code. As an example,
the City of Shoreview, Minnesota, has a
rental licensing section in its municipal code
and the purpose stated in the code for its
licensing provisions is to
assure that rental housing in the
City is decent, safe and sanitary
and is operated and maintained
in accordance with the City’s
regulations…Owners of rental
housing are responsible to take
the reasonable steps to ensure that
citizens who occupy rental housing units may pursue the quiet
enjoyment of the normal activities
of life in the surrounding area that
are: safe, secure, and sanitary;
free from crimes and criminal
activity, noise, nuisances or annoyances; free from unreasonable
fears about safety of persons and
security of property; and suitable
for raising children. 35
The city or county could require that
documentation be provided demonstrating
disclosure of the building’s smoking policy
in order to obtain or to renew a license.
Using an existing ordinance would provide
the benefit of supplying an enforcement

structure already in place and familiar to
the affected population—landlords.
A third option could be to include the
disclosure requirement in a state, city, or
county’s landlord and tenant laws. For
example, Oregon is considering a state law
requiring disclosure that may be included as
part of the landlord/tenant statutes.36 As
with existing licensing ordinances, landlord/
tenant laws would likely already have some
remedies built into the statute or ordinance
for violations of other provisions.37 Potential
remedies for tenants who did not receive
the required disclosure could also include
allowing them to break the lease without
penalty, or to be moved to another unit in
the building away from the smoke at the
landlord’s expense.

Benefits of Disclosure
Landlords
A primary benefit to landlords provided by the
adoption of a smoking-permitted disclosure
policy would be a reduction in conflicts and
potential litigation brought by tenants who
experience adverse reactions to secondhand
smoke entering their apartments.38 When a
prospective tenant initially inspects an apartment, the level of secondhand smoke entering
the apartment may not be apparent, or
smokers may not be living adjacent to the unit
at that time. If the smell or presence of smoke
is not apparent, the prospective tenant may
not think to inquire about a smoking policy
at the building. However, if after occupying
the apartment, secondhand smoke entering
the unit becomes an issue, then the landlord
could be faced with conflict between tenants,
or the landlord may face claims brought by
the tenant based on a breach of the warranty
of habitability.39
If the tenant has a health condition that
could be considered a handicap under the
Fair Housing Act (FHA), or a disability
under the Americans with Disabilities Act
(ADA), then the landlord may be required
to accommodate the nonsmoker through
means such as “enforcing a smoke-free
policy, repairs to reduce or eliminate
secondhand smoke infiltration, or adding
separate ventilation or heating systems.”40
Additionally, because of the growing

knowledge of the dangers of secondhand
smoke resulting from the enactment of
laws by states and local municipalities,
landlords could potentially face claims
based on failure to disclose and/or
properly abate secondhand smoke issues
if an uninformed tenant subsequently
becomes ill from exposure.41 Disclosing
the smoking-permitted policy would help
filter out those tenants for whom exposure
to secondhand smoke would be an issue
as those tenants would likely choose to
rent elsewhere.
Tenants
Tenants would benefit from a disclosure
statement by being informed before
signing the lease and occupying the apartment that the landlord permits smoking
in the building. If information is also
included in the disclosure on health risks,
this would serve to educate the prospective tenants on the risks of exposure to
secondhand smoke. Any tenants with
sensitivity to smoke or health conditions

that may be exacerbated through exposure
would be forewarned and could opt to
live elsewhere.
The disclosure of the smoking-permitted
status of the multi-unit residential building
should not serve to waive all the rights
of a tenant to bring an action against the
landlord on smoking-related issues. In
some instances, the intrusion of secondhand
smoke into an apartment could rise to a
level that even a tolerant smoker would
find intolerable.42 To help protect a tenant
from a landlord’s claim that the tenant
waived any right to relief from the smoke
intrusion by signing the smoking-permitted
disclosure, a clause could be included in
the lease language to ensure that tenants
do not forfeit any of their legal rights and
remedies just by acknowledging that they
live in a smoking-permitted building. The
preservation of rights clause would ensure
that a tenant could still bring an action
if the smoke intrusion was excessive. The
preservation of rights clause could be worded
similarly to the provision in some local

Law & Literature CLEs
The innovative seminars that attorneys are raving about.

Tenant’s Rights Preserved. Tenant
who acknowledges that the apartment building is smoking-permitted
does not waive or otherwise surrender any legal rights the tenant
may have against the landlord or any
other party.
Community
The inclusion of the disclosure statement in
leases would serve an educational purpose.
While the 2006 Surgeon General’s report
was an important step in reducing the harm
caused by SHS, it likely has not received widespread attention outside of the public health
or tobacco control communities. Through
the inclusion of pivotal report conclusions
in apartment leases, the public, including
landlords and tenants, would become more
aware, and be frequently reminded, of the
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Fulfill your ethics and elimination of bias credit
requirements in a unique and meaningful way.
Our Law and Literature CLE programs have
received rave reviews from attendees and
are regularly booked to capacity. Seminars
use short works of fiction as a springboard
for meaningful discourse on legal ethics and
elimination of bias. Facilitators use literature
to present hypothetical scenarios that prompt
active discussion.

smoke-free workplace ordinances preserving
the legal rights of employees who consent to
work in bars which allow smoking.43 As an
example, the clause could state:
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ongoing dangers posed to the nonsmoking
public by SHS. Even if the language used
in the disclosure simply states the smoking
policy, this will serve to heighten awareness
of the risks of exposure.
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With the increased awareness among
apartment building owners and landlords,
the community in general would also likely
benefit from an increase in the availability of
smoke-free multi-unit apartment buildings.
The default expectation may become that
multi-unit housing buildings are smoke-free
unless the owner specifically chooses to
designate the building as smoking-permitted,
unlike the current situation, where the majority of multi-unit buildings are considered
to be smoking-permitted unless the owner
has adopted a smoke-free policy. The percentage of smoke-free apartment buildings
may come to approximate the percentage of
nonsmokers in the population. Currently,
only about 2 to 3 percent of apartment buildings are designated as smoke-free,44 while
approximately 83 percent of the Minnesota
population is nonsmoking.45

22

The heightened awareness of the dangers
of secondhand smoke and the increased
availability of smoke-free multi-unit living
options should also result in reducing the
number of people who smoke or who are
exposed to smoke. Workplace and restaurant
smoking bans have led to a reduction in
the prevalence of smoking,46 and the community health benefits are felt soon after
the bans are implemented. In Indiana, one
county saw a 70 percent decline in hospital
admissions for heart attacks 22 months
after a countywide smoking ban was put in
place.47 If the additional information about
secondhand smoke exposure results in more
smoke-free apartments, this will likely result
in reduced incidence of tobacco-related
illnesses and conditions.

Conclusion
With the publication of the 2006 Report of
the Surgeon General on secondhand smoke,
perceptions about smoking in multi-unit
housing are fundamentally changing.
Whereas in the past, a smoke-free policy in
a multi-unit housing building may have been
marketed as an amenity, smoke-free buildings
may soon be considered the norm. The

adoption of a smoking-permitted disclosure
statement in a standard lease for multi-unit
rental housing will serve the interests of
all parties involved in apartment leasing.
Tenants will be alerted to living environments that may be dangerous to their health
and landlords will be less likely to have to
address conflicts between tenants or to face
litigious situations from tenants adversely affected by drifting smoke. The community will
generally become more aware of the dangers
of secondhand smoke, while the availability
of smoke-free apartments should increase,
resulting in healthier communities.
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