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END COMMERCIAL
TOBACCO SALES

A California Model Ordinance

&~ This Comprehensive
Commercial Tobacco Sales Ban
Ordinance was prepared to assist
California cities and counties
interested in prohibiting all sales
of tobacco products* in their
communities.

While California has been a leader in
implementing strong commercial tobacco
control policies, more can be done to create
environments free of commercial tobacco.

Communities can consider adopting an Endgame

structural, political, and social dynamics that
sustain it. Two cities in California — Manhattan

retail sales policy to maximize protection against

the harms of commercial tobacco use. _ _
Beach and Beverly Hills — are national leaders

“Endgame” retail sales policies are designed in endgame policy, with both prohibiting the

to eliminate the sale of tobacco products in sale of nearly all tobacco products in 2021. This
a community in an immediate or short-term comprehensive model policy provides cities
timeframe. They seek to end the commercial and counties with a foundation for similarly
tobacco epidemic by permanently changing the eliminating the sale of tobacco products.

* The Public Health Law Center recognizes that traditional and commercial tobacco are different in the ways they are planted,
grown, harvested, and used. Traditional tobacco is and has been used in sacred ways by Indigenous communities and tribes for
centuries. In contrast, commercial tobacco is manufactured with chemical additives for recreational use and profit, resulting in
disease and death. For more information, visit http://keepitsacred.itcmi.org. When the word “tobacco” is used throughout this
publication, a commercial context is implied and intended.
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In crafting an Endgame policy that is equitable for all, it is also essential to recognize how
addictive tobacco products are. Endgame policies should include robust cessation support
options that give people the tools they need to be able to quit. Comprehensive, equitable
endgame policies benefit from the inclusion of provisions to help connect people who use
commercial tobacco with cessation support options. If assistance is not readily available in a
community, additional measures to strengthen availability are advised.

One final consideration for communities pursuing a comprehensive sales ban policy is how
to approach enforcement. Historically, many communities have funded enforcement through
a Tobacco Retail License (TRL) ordinance. TRLs typically include an enforcement plan for the

community, such as requiring a certain number of compliance checks per year and have tied
the continuance of a valid license with compliance. For communities that no longer have a
TRL ordinance and instead have a Comprehensive Commercial Tobacco Sales Ban Ordinance,
an enforcement plan will need funding and adaptation around retailer compliance checks.
Communities can consider rolling the funding of compliance into a business license fee for

all businesses in the jurisdiction. Similar to the fee in a TRL, communities should perform
calculations that demonstrate that the fee is commensurate with the costs to the community
for enforcing any and all of its business regulations, including the Comprehensive Commercial
Tobacco Sales Ban Ordinance. Communities can also consider whether a general business
license can be suspended or revoked if a business is repeatedly non-compliant with the
Comprehensive Endgame Ordinance. Notice of the sales ban ordinance should be provided to
all existing retailers, even if they do not now sell tobacco products, and to any new business
seeking a business license to operate in the community. Because a sales ban will likely gradually
become part of the accepted status quo for the community, it is probable that enforcement
and education will first be more intensive initially than months or years after enactment.

Finally, all Public Health Law Center model policies, including this one, are not intended to
interfere with the sacred or ceremonial practices of American Indian community members or
the internal policies of sovereign Tribal Nations.™

** The Public Health Law Center would like to acknowledge the many partners that helped on this publication, especially the
members of the Endgame Advisory Council. Special thanks to Ravena Soto of the Tribal Community Coordinating Center.

This publication was prepared by the Public Health Law Center, a nonprofit organization that provides information
and legal technical assistance on issues related to public health. The Center does not provide legal representation
or advice. The information in this document should not be considered legal advice. This model ordinance was
made possible by funds received from Grant Number 19-10229 with the California Department of Public Health,
California Tobacco Prevention Program, and the American Lung Association in California.
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ORDINANCENO.[ ]
AN ORDINANCE OF THE [ CITY/COUNTY ]JOF[ ] AMENDING
THE[ ] CODE TO PROHIBIT THE SALE OF ALL

TOBACCO PRODUCTS AND ELECTRONIC SMOKING DEVICES.

SECTION 1. Findings. 3
I. Definitions. 10
Il. Sales prohibitions. 12
Ill. Enforcement and due process. 12
IV. Implementation. 14
V. Hardship exemption. 15
VI. Severability. 19
VII. Certification and publication. 19
VIII. Effective date. 19
Note

Context boxes are included throughout the ordinance to explain some key provisions. These
boxes are not meant to be included in any final ordinance. A jurisdiction wishing to adopt all

or part of this ordinance should keep this in mind and remove the context boxes. In some
instances, the ordinance offers you a choice of options (such as [ choice one/choice two ]) or
whole provisions appear in grey text to denote optional language prompting you to customize the
language to fit your community’s needs.

SECTION 1. Findings.

The [ City Council/Board of Supervisors Jof [ ] hereby finds and declares as follows:

(A) The Surgeon General reports more than 490,000 people die in the United States from
smoking-related diseases and exposure to secondhand smoke every year, making
commercial tobacco use the nation’s leading cause of preventable death.!

www.publichealthlawcenter.org/caltobacco End Commercial Tobacco Sales: A California Model Ordinance 3
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(B) The World Health Organization estimates that commercial tobacco kills 8.7 million people
per year and 1.3 million of those people are those who do not use tobacco products,
including infants and children.?

(C) The World Health Organization estimates that commercial tobacco causes over 1.4 trillion
dollars in economic damage globally each year® and the Surgeon General reports that in
2018, commercial tobacco-related disease and death cost the United States $600 billion in
healthcare spending and lost productivity.*

(D) Given current trends, 5.6 million of today’s Americans who are younger than 18 years of
age are projected to begin using tobacco products regularly and then die prematurely
from a commercial tobacco-caused iliness later in their life;®

(E) Commercial tobacco use can cause disease in nearly all organs of the body and is
responsible for 87% of lung cancer deaths, 32% of coronary heart disease deaths, and 79%
of all cases of chronic obstructive pulmonary disease in the United States.®

(F)y [ Findings specific to the city/county regarding density/health disparities/health harms/
tobacco product waste ]

Note

Findings should include facts — data, statistics, relevant epidemiological information, etc. —

that support the purposes of this ordinance. Including particular findings, such as prevalence of
commercial tobacco use in the community, can provide compelling support for a comprehensive
sales ban policy. Jurisdictions do not need to include all findings in this model if some are less
relevant to their specific community. In addition to serving an educational purpose and building
support for the ordinance, the findings can also serve a legal purpose: if the ordinance is challenged
in court, the findings are an admissible record of the factual reasons for adopting the policy.

(G) Commercial tobacco use is the number one cause of preventable death in California and
continues to be an urgent public health issue,” as evidenced by the following:

e 40,000 California adults die from their own smoking annually.?

e More than 22% of all adult cancer deaths in California are attributable to smoking.’

www.publichealthlawcenter.org/caltobacco End Commercial Tobacco Sales: A California Model Ordinance 4
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* Smoking costs California $15.44 billion in annual health care expenses, $3.85 billion in
Medi-Cal costs caused by smoking, and $28.1 billion in smoking-caused productivity
losses.™

(H) Commercial tobacco use among priority populations in California contributes to health
disparities and creates significant barriers to health equity,” as evidenced by the following:

e African American or Black (21.3%) and American Indian (18.5%) Californian adults report
a higher commercial tobacco use prevalence than white Californian adults (15.0%)."

e C(Californians with the highest levels of educational attainment and annual household
income report the lowest smoking rates.'

e C(Californians who identify as lesbian, gay, bisexual, or transgender report smoking at
higher rates than those who do not.™

e (Californians who live in rural areas use commercial tobacco at a higher rate (18.3%)
than those living in urban areas (12.2%)."

e C(Californians who report serious psychological distress use commercial tobacco at a
rate far higher (20.3%) than those who do not (10.1%).'®

e |n California, over 63% of adults who smoke or formerly smoked started by the age of
18 and 97% started by age 26."

Note

Priority populations include those who have been and continue to be disproportionately targeted,
disadvantaged, and underserved. A commitment to equity may mean that the interests of certain
populations are prioritized over other, more systemically advantaged groups.

() While many use tobacco for sacred, traditional, and spiritual purposes,’® American Indians
and Alaska Natives have historically been targeted by commercial tobacco companies'
and now have one of the highest rates of smoking across demographic groups nationally?°
and in California specifically.?'

(J) Research indicates that residing near a tobacco retailer is associated with increased youth
initiation and reduced cessation among people who smoke who are trying to quit.

www.publichealthlawcenter.org/caltobacco End Commercial Tobacco Sales: A California Model Ordinance 5
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e The density of tobacco retailers near adolescents’ homes has been associated with
increased youth smoking rates?? and initiation of noncigarette commercial tobacco use.?®

e Adults who smoke are likely to have a harder time quitting when residential proximity
to tobacco retailers is closer?* and density is higher.?

(K) Retailer density also contributes to health inequities.

e Tobacco retailers are more prevalent in underserved communities, especially in
neighborhoods with a higher proportion of African American or Hispanic residents.?

e Tobacco retailer density is higher in urban compared to rural areas, except for low-
income communities, which have higher tobacco retailer densities regardless of
geography, and Hispanic and Black communities, which are associated with variable
retailer densities across geography.?’

(L) Youth are particularly vulnerable to nicotine addiction. Research indicates that:

e In California in 2023, approximately 7.3% of high school students reported current use
of commercial tobacco, of which 85.6% used flavored products.?

* In 2023, 5.9% of California high school students reported current use of vapes, of
which 89.1% used flavored vapes.?

e |n 2023, a survey of California high school students found that 1.1% reported use of
nicotine pouches.®

e Ever use of electronic smoking devices among California high school students was
18.3% in 20233

e Each year in California, 38,700 children under the age of 18 try cigarettes for the
first time.??

(M) California retailers continue to sell tobacco products to underage consumers, as
evidenced by a 2022 survey where 27.7% of tobacco retailers in the state unlawfully sold
tobacco products to underage individuals.?

e This problem is only getting worse, as unlawful sales to underage individuals jumped
from 17.9% in 2019 to 27.7% in 202234

e Unlawful sales to youth vary by region. In the North Coast, 12.9% of retailers violated
the underage sales restriction, compared to 35.3% in High Country and North Valley
and 33.3% in Central Valley.*
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(N) In addition to the harm caused by predatory marketing to youth resulting in lifetime
addiction, the harms of ongoing commercial tobacco use take a particularly deadly toll on
older people who use commercial tobacco:

e QOver 95% of smoking-related deaths occur in those over the age of 50, with 60%
occurring in people over 70.3¢

e Smoking prevalence in the U.S. in those 65 and older did not decrease from 2000 to 2015.

e Older people who smoke have been targeted by the tobacco industry, including in
couponing and giveaway campaigns in nursing homes,*” and product development
to address their fears of disease, which was an impetus for tobacco industry
development of filters and light/low-tar cigarettes.

e Quitting smoking even after the age of 50 is associated with dramatic improvements in
life expectancy, adding 4-7 years of life expectancy.®®

e Comprehensive commercial tobacco sales bans are critical to help older people who use
commercial tobacco avoid the imminent threat of disabling diseases and early death.®

(O) Californians support retail endgame policies, as evidenced by the following:

* 64.3% of California adults agree that the number of stores that sell tobacco products
should be reduced.*

* 68.4% of California adults support a proposal that would restrict internet sales of
tobacco products in the state.'

e Californians strongly support a complete ban on the sale of tobacco products, with 70%
of surveyed California adults in 2022 indicating they agreed or strongly agreed that
“Cigarette sales should be phased out completely over the next 5 years.”? This level of
support exists despite lack of any public awareness campaign regarding this policy.

(P) Nicotine is a highly addictive neurotoxin,* one that can cause many harmful effects.
For example:

e Nicotine use by youth can alter brain chemistry and interfere with brain circuits
responsible for learning and attention.*

e Nicotine can damage DNA.%
e Nicotine consumption can promote tumor growth.*

e Secondhand smoke and aerosols can force non-users to absorb nicotine involuntarily.*
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(Q) Tobacco product waste contaminates water supplies and human food sources, as
evidenced by the following:

* Toxins from cigarette butts have been shown to bioaccumulate in species eaten by
humans, such as rainbow trout.*®

e Toxins from cigarette butts also bioaccumulate in commodity crops, thereby causing
nicotine contamination in these crops.*

e Nicotine metabolites are detectable in 51 percent of U.S. drinking water sources.*

(R) Picking up tobacco product waste is expensive for local governments, as evidenced by the
following:

e Researchers estimate that, annually, mid-sized cities can spend up to $6 million per
city related to cigarette waste clean-up.®’

* Researchers determined that the 30 biggest cities in the U.S. would pay between
$4.7 and $90 million per year to clean up all the cigarette butt waste littered in their
communities.>?

e In California, the annual costs of cleaning up cigarette butts in large cities are
estimated (mean estimates) to be $4,195,867 for San Francisco, $3,908,981 for San
Jose, $7,066,021 for San Diego, and $19,703,611 for Los Angeles.>

(S) California adults recognize the environmental threat caused by tobacco product waste and
support policy intervention, as evidenced by the following:

e 90.3 percent of adults in California agree that cigarette butts damage the environment.>

e 90.3 percent of adults in California agree that cigarette butts are poisonous to
children, pets, and wildlife.>

e 57.4 percent of California adults support a government policy to ban the sale of
filtered cigarettes.>®

e 67.9 percent of California adults support a government policy to ban single-use
tobacco products in order to reduce litter waste.>”

e 75.8 percent of adults in California agree that the tobacco industry should be held
responsible for the negative impact of tobacco product waste on the environment.>®

www.publichealthlawcenter.org/caltobacco End Commercial Tobacco Sales: A California Model Ordinance
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(T) Waste-related environmental exposure is stronger in disadvantaged population subgroups
in the U.S.,*° as evidenced by the following:

e Studies show that hazardous waste facilities are disproportionately located near and
in communities and neighborhoods with greater populations of racial and ethnic
minorities.®°

e Hazardous waste sites and landfills are most commonly found in or near African
American/Black communities and neighborhoods.®'

(U) Banning sales of tobacco products will reduce the harm of tobacco product waste on the
environment and will reduce the costs of cleanup incurred by the [ City/County ] in the future.

(V) Interventions that focus on social and structural factors may be more likely to promote
health equity than regulations focused on use and exposure.®?

(W) Although endgame efforts can exacerbate health inequities if only concentrated in high-
resource communities, adopting them in any community can help endgame policies
become normalized and more widespread.®

WHEREAS, based in part on the information contained in this section, the [ City/County ]
finds that use of commercial tobacco has devastating health, environmental, and economic
consequences; and

WHEREAS, ending commercial tobacco sales in the [ City/County ] is appropriate to protect the
health, safety, and welfare of our residents; and

WHEREAS, state law explicitly permits cities and counties to enact local tobacco retail
ordinances, and to go further than state law protections;* and

WHEREAS, California courts have affirmed the power of the [ City/County ] to regulate business
activity to discourage violations of law;%

End Commercial Tobacco Sales: A California Model Ordinance
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NOW THEREFORE, THE [ CITY COUNCIL/BOARD OF SUPERVISORS ]

OF THE[CITY/COUNTY 1OF[ 1 DOES ORDAIN AS FOLLOWS:

ELIMINATING THE RETAIL SALE OF TOBACCO PRODUCTS
AND ELECTRONIC SMOKING DEVICES

Definitions.

The following words and phrases, whenever used in this chapter, will have the meanings
defined in this section unless the context clearly requires otherwise:

(a)

(b)

www.publichealthlawcenter.org/caltobacco

“Cannabis” has the meeting set forth in California Business and Professions Code Section
26001, as that section may be amended from time to time.

“Department” means any agency or person designated by the department to enforce or
administer the provisions of this chapter.

“Delivery sale” means the sale of any tobacco product to any person for personal
consumption and not for resale when the sale is conducted by any means other than
an in-person, over-the-counter sales transaction in any retail establishment that sells
tobacco products. Delivery sale includes the sale of any tobacco product when the sale
is conducted by telephone, other voice transmission, mail, the internet, or app-based
service. Delivery sale includes delivery by licensees or third parties by any means,
including curbside pickup or via shipment by a common carrier.

“Electronic Smoking Device” means any device that may be used to deliver any aerosolized
or vaporized substance to the person inhaling from the device, including, but not limited to,
an e-cigarette, e-cigar, e-pipe, vape pen, electronic heated tobacco products, or e-hookah.
Electronic smoking device includes any component, part, or accessory of the device, and
also includes any substance that may be aerosolized or vaporized by such device, whether
or not the substance contains nicotine and whether or not sold separately. “Electronic
Smoking Device” does not include any nicotine cessation product that has been approved
by the U.S. Food and Drug Administration to be marketed and for sale as “drugs,”
“devices,” or “combination products,” as defined in the Federal Food, Drug, and Cosmetic
Act. “Electronic Smoking Device” also does not include cannabis products.

End Commercial Tobacco Sales: A California Model Ordinance 10
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Note

Localities are authorized to regulate cannabis at the local level in California — either to limit sales
or to prohibit sales outright. This model ordinance prohibits only non-cannabis electronic smoking
device sales. Localities are able to address the sale of cannabis electronic smoking devices in
related ordinances.

(e) “Nicotine” means any form of the chemical nicotine, including any salt or complex,
regardless of whether the chemical is naturally or synthetically derived. Nicotine also
includes nicotine analogs.

() “Nicotine analog” means a substance with a chemical structure that is substantially similar
to the chemical structure of nicotine, and:

(1) has an addictive effect that is substantially similar to the addictive effect of nicotine; or

(2) has, oris represented as having, an effect on the human body that is substantially
similar to that of nicotine.

Any communication by, or on behalf of, the manufacturer, distributor, or retailer of a tobacco
product that indicates that the product contains a nicotine analog, as defined, constitutes
presumptive evidence that the product contains a nicotine analog.

(g) “Person” means any natural person, partnership, cooperative association, corporation,
personal representative, receiver, trustee, assignee, or any other legal entity.

(h) “Sale” or “Sell” means any transfer, exchange, barter, gift, offer for sale, or distribution for
a commercial purpose, in any manner or by any means whatsoever.

(i) “Tobacco Product” means:

(1) any product containing, made of, or derived from commercially grown tobacco or
nicotine that is intended for human consumption or is likely to be consumed, whether
inhaled, absorbed, or ingested by any other means, including but not limited to, a
cigarette, a cigar, pipe tobacco, chewing tobacco, snuff, snus, or heated tobacco product;

(2) any electronic smoking device as defined in this section and any substances that may be
aerosolized or vaporized by such device, whether or not the substance contains nicotine
and whether or not sold separately; or

www.publichealthlawcenter.org/caltobacco End Commercial Tobacco Sales: A California Model Ordinance
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(3) any component, part, or accessory of 1) or 2), whether or not any of these contains

commercially grown tobacco or nicotine, including but not limited to filters, rolling
papers, blunt or hemp wraps, hookahs, and pipes.

“Tobacco Product” does not include any nicotine cessation product that has been approved
by the U.S. Food and Drug Administration to be marketed and for sale as “drugs,” “devices,” or

“combination products,” as defined in the Federal Food, Drug, and Cosmetic Act.

1.
(a)

(b)

Sales prohibitions.

It will be unlawful for any person to sell or offer for sale a tobacco product in the [ City/
County ].

The delivery sale of tobacco products is prohibited in the [ City/County 1. It will be a
violation of this chapter for any retailer or any of the retailer's agents or employees

to engage in the delivery sale of tobacco products or to knowingly or recklessly sell or
provide tobacco products to any person that intends to engage in the delivery sale of the
tobacco product in the [ City/County 1.

Enforcement and due process.

Compliance with this chapter will be monitored by the department. The [ City/County |
may designate any number of additional persons to monitor compliance with this chapter.

Violations of this chapter are subject to a civil action brought by the [ city counsel/district
attorney ], punishable by a civil fine not less than two hundred fifty dollars and not
exceeding one thousand dollars per violation.

Violations of this chapter may result in the suspension or revocation of any business
licenses issued by the [ City/County ] to the violator, at the discretion of the [ City Council/
Board of Supervisors ] or its designated agents.

The remedies provided by this chapter are cumulative and in addition to any other
remedies available at law or in equity. In addition to other remedies provided by this
chapter or by other law, any violation of this chapter may be remedied by a civil action
brought by the [ city counsel/district attorney ], including, for example, administrative or
judicial nuisance abatement proceedings, civil enforcement proceedings, and suits for
injunctive relief.

www.publichealthlawcenter.org/caltobacco End Commercial Tobacco Sales: A California Model Ordinance 12
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(e) For the purposes of the civil remedies permitted under this chapter and state law, each
day on which a tobacco product is offered for sale in violation of this chapter, and each
individual tobacco product that is sold, or offered for sale in violation of this chapter, will
constitute a separate violation of this chapter.

()  Adecision of the Department to assess penalties under this chapter is appealable to
[ the name of appellate agency, panel, or person (for example, Board of Supervisors, city
manager, or director of the health department) ] and any appeal must be filed in writing
with [ the name of the agency, panel, or person to receive the notice (for example, Board
of Supervisors) ] within 10 days of the violation.

Note

There might also be an administrative hearing board/panel to utilize existing resources or
procedures. The jurisdiction could consider referring to or adopting some of the administrative
procedures already established under city code if appropriate.

(g) Tobacco products offered for sale in violation of this chapter are subject to seizure by
the Department and will be forfeited after the retailer or any other owner of the tobacco
products seized is given reasonable notice and an opportunity to demonstrate that the
tobacco products were not offered for sale in violation of this chapter. The decision by the
Department may be appealed pursuant to the procedures set forth in this chapter. Retailers
are responsible for the costs associated with proper transportation, storage, and disposal
of all forfeited tobacco products in compliance with relevant state and federal laws after all
internal appeals have been exhausted and the time in which to seek judicial review pursuant
to California Code of Civil Procedure section 1094.6 or other applicable law has expired
without the filing of a lawsuit or, if such a suit is filed, after judgment in that suit becomes final.

www.publichealthlawcenter.org/caltobacco End Commercial Tobacco Sales: A California Model Ordinance 13
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V.
(a)

(b)

(d)

(e)

Implementation.

The [ City/County ] will not enforce this chapter until [ effective date + 6 months .

Note

The jurisdiction may choose to adjust this timeframe depending upon when this ordinance is
adopted. The timeframe established should give retailers a period of time to sell or otherwise
dispose of existing merchandise prior to enforcement. If the jurisdiction decides it wants to
permit applications for hardship exemptions, this should also allow time to apply for and receive
a decision on any hardship exemption application. An alternative approach is to lengthen the
enforcement timeframe sufficiently to be equivalent to all retailers receiving the hardship
exemption. This avoids the complexity of setting up the hardship review process.

No later than 30 days before the effective date of this chapter, the [ City/County ] will
notify all current business license holders in writing of the prohibition on the sale of all
tobacco products in the jurisdiction.

All new and renewal business license applicants must sign a letter certifying that they will
not sell tobacco products in the jurisdiction.

Retailers are responsible for the costs associated with proper transportation, storage, and
disposal of all tobacco products in compliance with relevant state and federal laws after
the effective date of this chapter.

Note

Disposal of tobacco product waste, whether the products are used, partially used, or unused, is
heavily regulated at the state and federal level. For more information on legal and proper disposal
of any tobacco product, see Tobacco Product Waste & Hazardous Waste: What Retailers Need to Know.

The Department will compile and make available resources for residents of [ City/County ]
seeking assistance for nicotine dependence treatment. This may include identification

of existing services, such as cessation support and nicotine treatment options available
through healthcare insurers and providers as mandated by State and Federal regulations,
as well as State and local community support resources.
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() The [ City/County ] will establish a fund that provides additional resources to support
nicotine dependence treatment for residents of the [ City/County ]. Residents can apply to
a fund to receive reimbursement for nicotine dependence treatments, such as counseling,
medication, etc. recommended to the resident by Kick-It California but not otherwise
covered by existing insurance coverage or other resources.

Note

While a fund to help pay for cessation support could promote health equity, not every community
may have the resources to establish such a fund.

Note

Hardship Exemptions. Including a hardship exemption is an option meant to balance the public
health benefits of a total sales prohibition policy with the equity concerns of some retailers that
may experience a significant financial hardship by not being able to sell tobacco products. The
intention is to give retailers that qualify more time to make plans to transition their business
model away from the sale of tobacco products.

V. Hardship exemption.

(@) An application for a hardship exemption to extend the time to comply with this chapter
may be filed pursuant to this section.

(b) The term of any hardship exemption granted under this chapter will be no longer than 12
months beyond the effective date of this chapter.

Note

Putting a definite end point on the length of any hardship exemption would help set clear
parameters both for the jurisdiction in making a hardship determination as well as for the
retailer requesting an exemption. Both Manhattan Beach and Beverly Hills allowed for a “one-
time hardship exemption.” While neither included an exemption end date in their ordinance, in
practice Manhattan Beach granted 6-month exemptions, while Beverly Hills granted exemptions
depending on the retailer that lasted for 1 or 2 years.
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(c) All tobacco retailers applying for a hardship exemption should demonstrate that they
were selling tobacco products on or before [ 1 month before effective date .

(d) Any tobacco retailer that wishes to sell tobacco products on or after [ effective date +
6 months ], may apply for one hardship exemption. A tobacco retailer must submit a
complete application for a hardship exemption at any time between [ date and date ].
Such application will be made in writing on a form prescribed by the department and
will be accompanied by the filing fee established by resolution of the [ City Council/
Board of Supervisors ]. The tobacco retailer will bear the burden of proof in establishing,
by a preponderance of the evidence, that the application of this chapter to the tobacco
retailer's business is unreasonable, and will cause significant hardship to the tobacco
retailer by not allowing the tobacco retailer to recover its investment backed expectations.
The tobacco retailer applying for the exemption will furthermore be required, in order to
meet its burden of proof, to submit the documents set forth in this section.

Note
“... to recover their investment backed expectations.”

This is tailored to language from courts regarding the Fifth Amendment “takings clause” of the U.S.
Constitution: “nor shall private property be taken for public use, without just compensation.”

The use of a hardship exemption is a conservative approach and is not required by the takings
clause. While prohibiting the sale of commercial tobacco products may have some economic
impact on vendors, it would still allow for a substantial volume of other economic activity, and
the public health benefits of eliminating tobacco product sales would weigh heavily with a court.
For more, read our full publication on takings and endgame policies: Navigating the Takings Clause
While Ending the Tobacco Epidemic.

(e) A complete application for a hardship exemption will include the following:
(1) The tobacco retailer's name and street address of business;

(2) The address to which notice is to be mailed, at the tobacco retailer's option, a telephone
number and email address;

(3) The tobacco retailer’s signature;
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(7)

A declaration, under penalty of perjury, that all the information in the application is true
and correct;

The term of the requested extension not to exceed the maximum length of time
permissible under subsection (b) of this section;

Documentation relevant to the information requested in subsection (f) of this section;
and

The required filing fee.

() In determining whether to grant a hardship exemption to the tobacco retailer, and in

determining the appropriate length of time that the tobacco retailer will be authorized to

continue retailing, the hearing officer, or [ City Council/Board of Supervisors ] on appeal by

the tobacco retailer, may consider, among other factors:

(1)

www.publichealthlawcenter.org/caltobacco

The percentage of the retail sales over the last three years that have been derived from
tobacco products;

The amount of investment in the business;

The present actual and depreciated value of any business improvements dedicated to
the retail sale of tobacco products;

The applicable Internal Revenue Service depreciation schedule or functional non-
confidential equivalent;

The remaining useful life of the business improvements that are dedicated to the sale of
tobacco products;

The remaining lease term of the business, if any;
The ability of the tobacco retailer to sell other products;
The opportunity for relocation of the business and the cost of relocation;

A business plan demonstrating how long the business will need to sell tobacco products
to recoup any investment backed expectations, and a plan for phasing out the sale of
those products; and

Information submitted by [ City/County ] staff, including but not limited to: information
regarding the prevalence of commercial tobacco use; opportunities for business
assistance in finding alternatives to selling tobacco products; costs associated with
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commercial tobacco use including healthcare and lost productivity costs; and the
retailer’s history of compliance with federal, state and local laws relating to commercial
tobacco control and other business regulations.

(g) The hardship exemption hearing will be conducted by an administrative hearing officer
appointed by the [ City Council/Board of Supervisors ]. Written notice of the time and place
of the hearing will be given at least 10 calendar days prior to the date of the hearing to the
retailer by the [ City/County ] either by causing a copy of such notice to be delivered to the
retailer personally or by mailing a copy thereof, postage prepaid, addressed to the retailer
at the address shown on the hardship exemption application.

Note

There might also be an administrative hearing board/panel to utilize existing resources or
procedures. The jurisdiction could consider referring to or adopting some of the administrative
procedures already established under city code if appropriate.

(h) Within 45 days after a completed application is filed, the hearing officer will open the
hearing on the hardship exemption. The hearing officer will receive and consider evidence
presented by the retailer and [ City/County ] staff, and will determine whether to grant or
deny the hardship exemption, and if granting the hardship exemption, the length of time
that the retailer will be permitted to operate. The hearing officer will make written findings
in support of the decision. The decision of the hearing officer will be final and conclusive,
unless a timely and complete appeal is filed by the retailer with the [ City/County ] Clerk
pursuant to subsection (i) of this Section.

Note

The approach drafted here is intended to provide due process protections for the hardship
exemption applicant. If the jurisdiction decides to follow this approach, it would likely also need
to determine other administrative procedures, e.g., regarding how the hearing officer(s) is to be
selected and the how the hearing is conducted. See comment box above regarding adopting or
referring to already existing administrative procedure.
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(i)  Any decision of the hearing officer may be appealed by the tobacco retailer by filing a
complete notice of appeal with the [ City/County ] Clerk within 15 days after notice of the
decision was mailed to the applicant. To be deemed complete, the notice of appeal will be
signed by the tobacco retailer, will state the grounds for disagreement with the decision of
the hearing officer, and will be accompanied by the filing fee established by resolution of
the [ City Council/Board of Supervisors ].

(j) Failure of any person to file a timely appeal in accordance with the provisions of this
section will constitute an irrevocable waiver of the right to an administrative hearing and a
final adjudication of the hardship exemption.

(k) A tobacco retailer may continue to sell tobacco products while a hardship exemption
application is pending before a hearing office or on appeal to the [ City Council/Board of
Supervisors 1.

() Only those matters or issues specifically raised by the appellant in the appeal notice will
be considered in the hearing of the appeal.

VI. Severability.

If any portion or provision of this Ordinance or its application is deemed invalid by a court of
competent jurisdiction, the [ City Council/Board of Supervisors ] intends that such invalidity will
not affect the validity of the remaining portions or provisions or their application and, to this
end, the provisions of this Ordinance are severable.

VIl. Certification and publication.

The [ City/County ] Clerk will certify to the passage and adoption of this Ordinance and will
cause this Ordinance to be published within 15 days after its passage, in accordance with
Section 36933 of the Government Code.

VIll. Effective date.

This Ordinance will go into effect and be in full force and effectat[ ] on[date].
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