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I. INTRODUCTION

Cigarette smoking continues to be a public health problem of
staggering dimensions, killing more than 480,000 Americans each
year and leaving millions more to suffer from chronic disease.'
Through multiple biochemical mechanisms, tobacco smoke
damages every organ in the body and causes a wide array of
devastating illnesses, including cardiovascular disease, multiple
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1. See Health Effects of Cigarette Smoking, CTRS. FOR DISEASE CONTROL &
PREVENTION, https://www.cdc.gov/tobacco/data_statistics/fact_sheets/health_effe
cts/effects_cig_smoking/index.htm [https://perma.cc/ 7NRE-GEAB] (last
updated May 15, 2017).
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forms of cancer, and reproductive issues.” Additionally, the
economic impact of smoking is enormous, approaching $300 billion
annually.” Smoking causes $150 billion per year in lost productivity
and at least $130 billion per year in healthcare costs." While policy
interventions such as smoke-free laws and cigarette taxes have
reduced the prevalence of smoking, the risk of dying from cigarette
smoking has increased over the last fifty years in the United States.”

One concern is the continuing problem of underage and young
adult smoking. Each day 3,200 adolescents try smoking for the first
time.® An additional 2,100 adolescents will become daily smokers.”
While adolescent smoking rates declined from 1997-2003, the
decline has subsequently slowed, stalling among certain sub-
populations.®

Also alarming is the phenomenon of disproportionate tobacco-
related health effects among minority subpopulations.” While overall
smoking rates have declined in recent years, health disparities
related to tobacco use have increased.!’ Racial and ethnic minorities,
particularly African Americans and certain Native American
populations, bear a disproportionate burden of tobacco-related dis-
ease.'" For example, African American men have higher rates of

2. Seeid.

3. See The Health Consequences of Smoking—50 Years of Progress: A Report of the
Surgeon General, U.S. DEP’T OF HEALTH & HUMAN SERVS., https://www.surgeongener
al.gov/library/reports/50-years-of-progress/factsheet.html [https://perma.cc/M
A7TK-GHBT] (last visited June 21, 2018).

4. Seeid.

5. Seeid.

6. See Youth and Tobacco Use, CTRS. FOR DISEASE CONTROL & PREVENTION,
https://www.cdc.gov/tobacco/data_statistics/fact_sheets/youth_data/tobacco_us
e/index.htm [https://perma.cc/3V2Y-2G5E] (last updated Sept. 20, 2017).

7. Seeid.

8.  See Cigarette Use Among High School Students—United States 1991-2009, CTRS.
FOR DISEASE CONTROL & PREVENTION, https://www.cdc.gov/mmwr/preview/ mmwr
html/mmb926al.htm [https://perma.cc/3DQ9-9MNR] (last updated July 9, 2010)
(noting that after declines from the late 1990s to 2003, current cigarette use
remained stable from 2003-2009 among male students overall, white students
overall, white male students, Hispanic female students, Hispanic male students, and
eleventh and twelfth grade students).

9. See Tobacco-Related Disparities, CTRS. FOR DISEASE CONTROL & PREVENTION,
https://www.cdc.gov/tobacco/disparities/index.htm [https://perma.cc/S38R-B3
CK] (last updated Dec. 1, 2016).

10.  See id.
11.  SeeWendy Max et al., The Disproportionate Cost of Smoking for African Americans
in California, AM. |. PUB. HEALTH, Jan. 2010, at 152-58.
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smoking-attributable lung cancer than any other group.” In

addition, multiple studies have found that lesbian, gay, bisexual, and
transgender (LGBT) individuals are 1.5 to 2.5 times more likely to
smoke than their non-LGBT counterparts.” Such statistics are
especially disturbing given that racial and sexual minorities are
generally less likely to access tobacco cessation treatments and health
care services."

Strikingly, this death and disease along with the associated
economic costs are preventable. In fact, the U.S. Centers for Disease
Control and Prevention has characterized the reduction of tobacco
use as a public health priority, or “Winnable Battle.”"” In other words,
a significant progress can be made in a relatively short time, thus
meriting continued investment in innovative policy interventions by
national, state, and local governments.'” While the federal
government has enacted legislation in recent years,'” most of the
regulation of tobacco products occurs at the state and local levels.'
With congressional paralysis and recent executive actions,' it seems
likely that state and local governments will continue to drive most
tobacco control policy.”

12. Seeid.

13.  See TRUTH INITIATIVE ET AL., ACHIEVING HEALTH EQUITY IN TOBACCO
CONTROL 1, 12 (2015), https://truthinitiative.org/sites/default/files/Achieving%
20Health%20Equity%20in%20Tabacco%20Control%20-%20Version%201.pdf [ht
tps://perma.cc/9INYA-GDMR].

14.  Seeid. at 5.

15.  See Winnable Battles, CTRS. FOR DISEASE CONTROL & PREVENTION,
https://www.cdc.gov/winnablebattles/report/tobacco.html [https://perma.cc/A
GIL-HH6B] (last updated Dec. 14, 2017).

16.  Seeid.

17.  See, e.g., Family Smoking Prevention and Tobacco Control Act of 2009, Pub.
L. No. 111-31, 123 Stat. 1776 (2009) (codified at 21 U.S.C. § 387a (2012)).

18.  See, e.g., Sam Schaust, Plymouth Becomes Fourth MN City to Raise Tobacco Sales
Age to 21, TWIN CITES BUS. (Nov. 30, 2017), http://tcbmag.com/news/articles/2017
/november/plymouth-becomes-fourth-mn-city-to-raise-tobacco-s [https://perma.c
¢/ GYF5-D8KJ].

19. See, eg., Exec. Order No. 13,771, 82 Fed. Reg. 9,339 (Jan. 30, 2017)
(establishing a federal policy requiring that two regulations be identified for
elimination for each new regulation issued).

20.  See Scott Gottlieb, Remarks by Dr. Gottlieb on New Strategies for Tobacco Policy
and Therapeutic Nicotine Replacement, U.S. FOOD & DRUG ADMIN. (Dec. 12, 2017),
https://www.fda.gov/NewsEvents/Speeches/ucmb88661.htm [https://perma.cc/
JV7U-LGCT7].
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Given the overwhelming evidence of harm to individual health
caused by tobacco use, as well as the impact on health care costs and
the economy, public health advocates are looking for additional
policy interventions to further reduce the toll of disease and death
from smoking.?' The biggest public health gains may be realized by
focusing policy interventions on reducing access to the most harmful
tobacco products.”

Cigarettes are the most harmful tobacco product.” The 2014
Surgeon General’s report, The Health Consequences of Smoking—50
Years of Progress,*" includes two key conclusions related to combusted
tobacco products, their role in the tobacco epidemic, and the
potential for greater restrictions on the sale of these products on
improving public health. First, “[t]he burden of death and disease
from tobacco use in the United States is overwhelmingly caused by
cigarettes and other combusted tobacco products; rapid elimination
of their use will dramatically reduce this burden.”® Second, “[n]ew
‘end game’ strategies have been proposed with the goal of
eliminating tobacco smoking. Some of these strategies may prove
useful for the United States, particularly reduction of the nicotine
content of tobacco products and greater restrictions on sales
(including bans on entire categories of tobacco products).”*

Preventing youth from smoking is critical to reducing tobacco-
related death and disease, given the vast majority of smokers start
before the age of eighteen,”” and the lifetime risk of many tobacco-
related diseases is linked to the duration of smoking.*® Policies to

21.  See, e.g., OFFICE OF THE SURGEON GEN., U.S. DEP'T OF HEALTH & HUMAN
SERVS., THE HEALTH CONSEQUENCES OF SMOKING—b5( YEARS OF PROGRESS: A REPORT
OF THE SURGEON GENERAL (2014), https://www.surgeongeneral.gov/library/
reports/50-years-of-progress/full-report.pdf [https://perma.cc/2JXGJSGC];
Institute for Global Tobacco Control, JOHNS HOPKINS UNIV., https://www.jhsph.edu/
research/centers-and-institutes/institute-for-global-tobacco-control/index.html
[https://perma.cc/7BSB-CKT3] (last visited June 21, 2018).

22.  See, e.g., Gottlieb, supra note 20.

23.  SeeScott Gottlieb, Remarks by Dr. Gottlieb, U.S. FOOD & DRUG ADMIN. (July 28,
2017), https://www.fda.gov/NewsEvents/Speeches/ucmb569024.htm [https://per
ma.cc/D8Y6-ALGY].

24.  OFFICE OF THE SURGEON GEN., supra note 21.

25. Id.at7.

26. Id.at13.

27.  See Youth and Tobacco Use, supra note 6.

28.  See Niloofar Taghizadeh, Lifetime Smoking History and Cause-Specific Mortality
in a Cohort Study with 43 Years of Follow-Up, PLOS (Apr. 7, 2016),
http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0153310
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reduce youth access to tobacco products, especially cigarettes, may
be one of the most effective means to decrease the long-term health
effects of tobacco use.”

There are many existing policy interventions from all levels of
government focused on reducing youth access to tobacco products.™
These efforts include establishing a minimum legal age to purchase
tobacco products, restricting sales locations, increasing the
minimum price, and confining the sale of certain product classes by
location or type of retailer.”

To date, however, no jurisdiction in the United States has taken

the next steﬁ and Erohibited the sale of an entire class of tobacco




