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Many communities across Minnesota and the nation have adopted
smoke-free and clean air policies for public places, workplaces,
outdoor spaces such as parks, and recreation areas, but relatively
few have adopted requirements for smoke-free multiunit housing.

Some communities have taken an approach to require that multiunit housing owners and
managers disclose their smoking policy (whether the policy is smoking-allowed, smoking-
restricted, or smoking-prohibited) to residents and prospective residents. The rationale behind
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a disclosure requirement is to ensure that residents and prospective residents are given full
information about whether smoking is allowed, restricted, or prohibited. This information
supports health by allowing residents and prospective residents to make choices about where
they live. Many residents of multiunit housing are unaware of a property smoking policy until
a problem arises. Some communities view such a disclosure policy as an important part of a
continuum of protective policies that may be adopted by local units of government. As of the
date of this publication, two Minnesota communities have adopted a version of a smoking
disclosure policy, including the City of St. Paul and the City of Duluth.

For more information on the harms of secondhand and thirdhand smoke in the context of
multiunit housing, please visit Public Health Law Center’s smoke-free housing web page and the
Live Smoke Free website of the Association for Nonsmokers Minnesota (ANSR-MN).

Supporting the Traditional, or Sacred, Use of Tobacco

This model policy supports traditional, or sacred, tobacco used by many American Indian,
Alaska Native, and Indigenous communities for spiritual and medicinal purposes by specifically
excluding the traditional, or sacred, use from the definition of “smoking.” It is important to
understand and support spiritual and medicinal practices by ensuring that a smoke-free policy
provides the opportunity for such practices. The Minnesota Department of Health website
provides some background on this important subject, a portion of which is excerpted here:

Many communities have a unique relationship with traditional, or sacred, tobacco. The
tobacco plant is considered a sacred gift by many American Indian and Alaska Native
communities. Traditional tobacco has been used for spiritual and medicinal purposes
by these communities for generations. It is central to culture, spirituality and healing.
Tribal methods and ingredients differ, but traditional tobacco, called “cansasa” (Dakota)
or“asemaa” (Anishinaabek) by area tribes, is carefully hand-prepared and offered
respectfully for prayer, healing, and ceremony. (Minnesota Department of Health,

Traditional Tobacco and American Indian Communities in Minnesota).

Customizing the Ordinance

In some instances, blanks and bracketed language (such as|[ _ ]) prompt you to customize
the language to fit your community’'s needs. A degree of customization is always necessary to
make sure the ordinance is consistent with a community’s existing laws. Such customization
also ensures that communities are using the model ordinance to address local needs and
engender health equity.
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Tips for Using This Model Ordinance

Communities differ on their readiness and willingness to adopt certain commercial tobacco
control policies that are intended to improve the health of community members. Accordingly,
this model ordinance represents a balance among best public health policy practices, advancing
health equity, and practicality for local governments in Minnesota. This ordinance may be
adopted as a stand-alone ordinance or may be revised and incorporated into an existing clean
air ordinance, depending upon a community’s needs. Any community planning to adopt this
model ordinance, in whole or in part, should review it with local legal counsel to determine

its suitability for the community. While model ordinance language can be modified by adding
or omitting content on activities that a community does or does not seek to regulate, these
changes may result in an ordinance that does not conform with best public health policy
practices. In addition, because certain provisions within this model ordinance may be controlled
by statute and rules, the city or county attorney should review any modifications to ensure
they conform to state and federal law. The Public Health Law Center provides legal technical
assistance to help communities that wish to adopt commercial tobacco control ordinances. We
encourage communities to contact us for assistance when considering this model language.

This model ordinance was prepared by the Public Health Law Center, located at the Mitchell Hamline School of
Law in St. Paul, Minnesota, and made possible by the financial support of the Minnesota Department of Health.
The Public Health Law Center is a nonprofit organization that provides information and legal technical assistance
on issues related to public health law and policy. The Center does not provide legal representation or advice. The
information in this document should not be considered legal advice.
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AN ORDINANCE REQUIRING DISCLOSURE OF SMOKING POLICIES FOR

MULTIUNIT RESIDENCES IN THE [ CITY/COUNTY OF 1, MINNESOTA

Chapter[ 1. Smoking Policy Requirement and Disclosure 4
Sec. 1. Findings of Fact and Purpose. 4
Sec. 2. Definitions. 5

Sec. 3. Obligation of owners and landlords of multiunit residences to adopt a smoking policy. 6

Sec. 4. Completion of smoking policy disclosure report and disclosure of policy to

prospective buyers and residential tenants. 7

Sec. 5. Due process. 8

Sec. 6. Violations and penalties. 9

Sec. 7. Severability. 9

Sec. 8. Effective date. 9
Appendix 10
The [ city council/county board of commissioners ] of the [ the city/county of ____ ] does ordain;
Chapter[ 1. Smoking Policy Requirement and Disclosure

Sec. 1. Findings of Fact and Purpose.

Comment

A Findings of Fact and Purpose section is important because it provides the evidentiary basis for
the proposed commercial tobacco control policies and demonstrates the jurisdiction’s reasoning
for adopting specific provisions. This Findings of Fact and Purpose section and sample findings
in the Appendix reflect language appropriate for all suggested provisions. The Public Health

Law Center can provide support for communities to determine which Findings of Fact and
Purpose statements and references should be retained in a final ordinance, depending on which
provisions from the model ordinance the community chooses to adopt. The Sample Findings of
Fact and Purpose may be found in the Appendix.
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NOW THEREFORE it is the intent of the [ city council/county board ] in enacting this ordinance
to provide for the public health, safety, and welfare by requiring the disclosure of smoking
policies for multiunit housing residences to make prospective tenants and owners aware of
the harmful exposure to secondhand smoke and by protecting the public from nonconsensual
exposure to secondhand smoke in and around their homes.

Sec. 2. Definitions.

For the purposes of this chapter, the following terms shall have the meaning ascribed to them
in this section.

(A)

www.publichealthlawcenter.org

“Common interest community” (“CICs") means contiguous or noncontiguous real estate
where persons separately own or occupy by proprietary lease a described parcel of the
real estate and where their ownership or occupancy requires them to pay real estate
taxes, insurance premiums, and maintenance, construction, repair, and replacement of
improvements located on one or more parcels or parts of the real estate other than the
parcel or part that the person owns or occupies. Common interest community includes
but is not limited to condominiums, townhomes, and cooperatives.

“Dwelling unit” means one or more rooms designed for residential use by a single
household that contain cooking, living, sanitary, and sleeping facilities and that are physically
separated from any other rooms or dwelling units that may be in the same structure.

“Electronic delivery device” means any product containing or delivering nicotine, lobelia,
cannabis, or any other substance, whether natural or synthetic, intended for human
consumption through the inhalation of aerosol or vapor from the product. Electronic
delivery device includes, but is not limited to, devices manufactured, marketed, or sold
as e-cigarettes, e-cigars, e-pipes, vape pens, mods, tank systems, or under any other
product name or descriptor.

“Landlord” means an owner of real property, a contract for deed vendee, receiver, executor,
trustee, lessee, agent, or other person directly or indirectly in control of rental property.
Landlord includes any owner of a unit(s) within a common interest community whose unit is
leased and occupied by a tenant as a part of a residential lease agreement. For purposes of
this ordinance, a tenant who sublets their unit (e.g., a sublessor) is not a landlord.

“Multiunit residence” means a building or portion thereof designed or used for
residential occupancy by two or more households in separate dwelling units.

“Resident” means a unit owner or residential tenant of a multiunit residence.

Smoking Policy Disclosure for Multiunit Housing
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(G) “Residential tenant” means a person who is occupying a dwelling designed for residential
use under a lease or contract, whether oral or written, that requires the payment of
money or exchange of services, and all other regular occupants of that dwelling unit.

(H) “Smoking” means inhaling, exhaling, burning, or carrying any lighted or heated cigar,
cigarette, pipe, or any other lighted or heated product containing, made, or derived from
nicotine, tobacco, cannabis or other substance, whether natural or synthetic, that is intended
for inhalation. Smoking includes carrying or using an activated electronic delivery device.
Smoking does not include the use of traditional, or sacred, tobacco used by many American
Indian, Alaska Native, and Indigenous communities for spiritual and medicinal purposes.’

()  “Smoking policy” means a written declaration that states in a clear and conspicuous
fashion where smoking is permitted or prohibited on the premises of a multiunit residence.

() “Smoking policy sale disclosure report” means a written form completed by the owner
of a unitin a CIC that is offered for sale disclosing whether the CIC's current bylaws or
association rules allow smoking, prohibit smoking, or restrict smoking, and if smoking is
restricted whether there are buildings, units and/or designated areas of the CIC property
that are exempted from the no smoking policy and the location of those exempted areas,
buildings, and units.

(K) “Smoking policy rental disclosure report” means a written form completed by a landlord
that is offering a multiunit residence for lease disclosing whether the multiunit residence’s
current bylaws, association rules, leases, or house rules allow smoking, prohibit smoking,
or restrict smoking, and if smoking is restricted whether there are buildings, units and/
or designated areas of the multiunit residence property that are exempted from the no
smoking policy and the location of those exempted areas, buildings, and units.

Sec. 3. Obligation of owners and landlords of multiunit residences to adopt a
smoking policy.

(A) A smoking policy is required for all multiunit residences, including common interest
communities and rental multiunit residences.

(B) The smoking policy must comply with state and local law and must address whether
smoking is prohibited in all indoor locations of the multiunit residence, including common

1 Public Health Law Center’s model smoke-free policies support traditional, or sacred, tobacco used by many Ameri-
can Indian, Alaska Native, and Indigenous communities for spiritual and medicinal purpose. This definition of “smok-
ing” specifically excludes traditional, or sacred, use from the smoking prohibition. For more information about this
topic, please visit the Minnesota Department of Health website Traditional Tobacco and American Indian Communi-
ties in Minnesota.
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areas and dwelling units, and all outdoor areas of the premises, including common
courtyards, rooftops, balconies, and patios, and any outdoor areas connected to dwelling
units. If smoking is not prohibited, the policy must specify where smoking is allowed and
any limitations on smoking including times, indoor areas, and outdoor areas.

Sec. 4. Completion of smoking policy disclosure report and disclosure of policy to
prospective buyers and residential tenants.

(A) Sales of units or property in multiunit residences.

(1) All sellers of a unit or units within a CIC as defined in this chapter are required to
disclose the CIC's smoking policy to prospective buyers. Disclosure of the smoking
policy must be made on a smoking policy sale disclosure report approved by the
[ director of the city of/county of ___ inspection division or appropriate city/county
department ] or their designee.

(2) The smoking policy sale disclosure report must be completed by the seller of a unit
before a property is offered for sale.

(3) The smoking policy disclosure report will be available to potential buyers in written
form, upon request, and the disclosure report must be posted publicly on the
property in a conspicuous place such as in the unit that is for sale, in the entryway, or
other common area where it is likely to be seen by a prospective buyer.

(4) All sellers of a unit or units within a CIC must make the completed smoking policy sale
disclosure form available in such dwelling unit for examination by any prospective
buyer and must, prior to the sale of any unit, submit a copy of the completed form to
the [ city/county inspection division or appropriate city/county department ].

(B) Rental multiunit residences.

(1) All landlords of multiunit residences are required to disclose the smoking policy
to prospective residential tenants in the rental application and before a rental
application has been accepted.

(2) Disclosure of the smoking policy must be made on a smoking policy rental disclosure
report approved by the [ director of the city's/county’'s department of rental license
and inspection or appropriate city/county department ], or their designee, in the lease
or in written form before the lease is signed.
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(3) The smoking policy rental disclosure report will be available to potential tenants in
written form, upon request, on the property's website, if available, and the disclosure
report must be posted publicly on the property in the leasing office, in a conspicuous
place such as in the unit that is for rent, in the entryway, or other common area where
itis likely to be seen by a prospective tenant.

Sec. 5. Due process.

(A) Notice. A person violating this ordinance may be issued, either personally or by mail, a
citation from the [ city/county ] that sets forth the alleged violation and that informs the
alleged violator of their right to a hearing on the matter and how and where a hearing may
be requested, including a contact address and phone number.

(B) Hearings.

(1) Upon issuance of a citation, a person accused of violating this ordinance may request
in writing a hearing on the matter. Hearing requests must be made within 10 business
days of the issuance of the citation and delivered to the [ city clerk/county manager |
or other designated officer. Failure to properly request a hearing within 10 business
days of the issuance of the citation will terminate the person'’s right to a hearing.

(2) The [ city clerk/county manager ] or other designated officer will set the time and
place for the hearing. Written notice of the hearing time and place will be mailed or
delivered to the accused violator at least 10 business days prior to the hearing.

(C) Hearing Officer. The [ city council/county board ] will designate a hearing officer. The
hearing officer will be an impartial employee of the [ city/county ] or an impartial person
retained by the [ city/county ] to conduct the hearing.

(D) Decision. A decision will be issued by the hearing officer within 10 business days of the
hearing. If the hearing officer determines that a violation of this ordinance did occur, that
decision, along with the hearing officer's reasons for finding a violation and the penalty to
be imposed, will be recorded in writing, a copy of which will be provided tothe[  ]and
the accused violator by in-person delivery or mail as soon as practicable. If the hearing
officer finds that no violation occurred or finds grounds for not imposing any penalty,
those findings will be recorded, and a copy will be provided to the city and the acquitted
accused violator by in-person delivery or mail as soon as practicable. The decision of the
hearing officer is final, subject to an appeal as described in section [ ... ] of this section.
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(E) Appeals. Appeals of any decision made by the hearing officer must be filedin|[ ]
County district court within 10 business days of the date of the decision.

Sec. 6. Violations and penalties.
(A) Violations.

(1) Any person who becomes aware that a landlord or seller of a multiunit residence
dwelling unit is in violation of this [ article/chapter ] may register a complaint with the
[ city clerk/county manager ], or their designee.

(2) No person shall intimidate, harass, or otherwise retaliate against any person who
seeks compliance with this [ article/chapter ].

(B) Penalties. Any person who violates this [ article/chapter ] will be issued a citation and is
subject to the following civil penalties:

(1) Acivil fine of [ two hundred fifty dollars ($250) ] for the first violation;
(2) Acivil fine of [ $500 ] for the second violation within one year of the first violation;
(3) Acivil fine of [ $750 ] for the third violation within one year of the first violation;

(4) Acivil fine of [ $1,000 ] for the fourth violation or any subsequent violations within one
year of the first violation;

(5) If noviolations occur for a one-year period, a subsequent violation would be
considered a first violation.

Sec. 7. Severability.

If any section or provision of this ordinance is held invalid, such invalidity will not affect other
sections or provisions that can be given force and effect without the invalidated section or
provision.

Sec. 8. Effective date. [ insert agreed upon effective date ]
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Appendix

WHEREAS secondhand smoke has repeatedly been identified as a health hazard, as evidenced
by the following:

* In 2006, the U.S. Surgeon General concluded that there is no risk-free level of exposure to
secondhand smoke;’

e The Minnesota Pollution Control Agency lists tobacco smoke as an indoor pollutant and
warns that tobacco smoke contains at least 60 chemicals known to cause cancer;?

e The American Society of Heating, Refrigerating, and Air Conditioning Engineers (ASHRAE)
finds that acceptable indoor air quality in multiunit housing requires the absence of
secondhand smoke, cannabis smoke, and aerosol from electronic smoking devices;?

e The American Heart Association and the American Lung Association recommend all adults
and children be protected from secondhand smoke in multiunit housing;*>

WHEREAS secondhand cannabis smoke has been identified as a health hazard and cannabis
smoke contains at least 33 known carcinogens;57”#

WHEREAS exposure to secondhand commercial tobacco smoke causes death and disease, as
evidenced by the following:

e Since 1964, approximately 2.5 million people who do not smoke have died from health
problems caused by exposure to secondhand smoke;®

e Secondhand smoke was responsible for an estimated 34,000 heart disease-related and
7,300 lung cancer-related deaths among adult who do not smoke each year between 2005
and 2009 in the United States;®

e Research indicates that exposure to secondhand smoke increases the risk of coronary
heart disease by 25 percent to 30 percent and increases the risk of stroke by 20 percent to
30 percent;> ™

e Secondhand smoke kills more than 400 infants every year;"

WHEREAS electronic smoking device aerosol may be considered a health hazard, as evidenced
by the following:

e Research has found at least twelve chemicals in electronic smoking device aerosol
known to cause cancer, birth defects, or other reproductive harm, such as formaldehyde,
acetaldehyde, lead, nickel, chromium, arsenic, and toluene;?31415
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Electronic smoking device aerosol is not harmless water vapor as it contains varying
concentrations of particles and chemicals with some studies finding particle sizes and
nicotine concentrations similar to, or even exceeding, conventional cigarette smoke;' 16171819

Evidence continues to grow, indicating that exposure to electronic smoking device aerosol,
including secondhand exposure, has immediate impacts on the human respiratory and
cardiovascular systems, and poses a risk to human health;6 18 20:21.22.23,24,25.26

Given the increasing prevalence of electronic smoking device use, especially among youth
and young adults, widespread nicotine exposure resulting in addiction and other harmful
consequences is a serious concern;'e 1827

Indoor air experts and health authorities, including the U.S. Surgeon General, American
Society of Heating Refrigerating and Air Conditioning Engineers, and the Minnesota
Department of Health support inclusion of electronic smoking devices in regulations of
smoking and other tobacco product use;?3.18

WHEREAS people who do not smoke who live in multiunit dwellings can be exposed to

neighbors' secondhand smoke, as evidenced by the following:

Research demonstrates that secondhand smoke in multiunit housing can and does transfer
between units, seeping into smoke-free areas from areas where smoking occurs;?3°

Residents of multiunit housing have higher levels of cotinine (a biomarker for nicotine) in
their blood and saliva than those living in detached houses;*'

Among children who live in homes in which no one smokes indoors, those who live in
multiunit housing have 45 percent higher cotinine levels than children who live in detached
houses;" 32

Twelve studies have found between 26 percent and 64 percent of residents of multiunit
housing report secondhand smoke drifting into their home;3?

Surveys have found that 65 percent to 90 percent of multiunit housing residents who
experience secondhand smoke in their home are bothered by it;?

Over 81 percent of Minnesotans who live in multiunit housing have a smokefree home
policy, but between 411,000 and 431,000 people in Minnesota multiunit housing are still
exposed to secondhand smoke in their homes;**

While 91.5 percent of Minnesota homes are tobacco smoke-free, only 84 percent of
Minnesota homes are vape-free;®
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WHEREAS harmful residues from tobacco smoke can be absorbed by and cling to virtually all
indoor surfaces long after smoking has stopped and then be emitted back into the air, making
this “thirdhand smoke” a potential health hazard, as evidenced by the following:

Thirdhand smoke contains carcinogenic materials that accumulate over time, presenting a
health hazard long after the initial smoke is gone;3%3’

Studies consistently find that thirdhand smoke remains months after nonsmokers have
moved into units where smokers previously lived,*® and a recent study documents that it
can remain in units for years;*

Human exposure to these thirdhand smoke carcinogens can occur through inhalation,
ingestion, or skin absorption through contact with carpeting, furnishings, or clothing;*

Thirdhand smoke potentially poses the greatest danger to infants and toddlers, who crawl
on rugs and furnishings and place household items in their mouths;*’

People who do not smoke who are exposed to thirdhand smoke have significantly higher
nicotine and cotinine levels than those who have not been exposed to thirdhand smoke;3®

Research has shown that thirdhand smoke damages human cellular DNA42,% and is
carcinogenic at exposure levels relevant to residents of multiunit housing;*

WHEREAS smoking is a leading cause of fire-related injury and death,* and contributes to
health inequities, as evidenced by the following:

During 2012-2016, U.S. fire departments responded to an estimated 18,100 smoking-
related structure fires, which resulted in an estimated 1,130 injuries, 590 deaths, and $476
million in direct property damage;*

During 2012-2016, smoking materials caused 5 percent of reported home fires, 23 percent
of home fire deaths, 10 percent of home fire injuries, and 7 percent of the direct property
damage from home fires;

African American males and American Indian males have the highest mortality rates for fire-
related deaths; altogether, African Americans accounted for 19 percent of all fire-related
deaths in 2017, but made up only 13 percent of the U.S. population;*

People age 85 or older have the highest fire death rate, and the risk of dying from smoking-
related fires increases with age;*
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WHEREAS the U.S. Surgeon General has concluded that eliminating smoking in indoor spaces
is the only way to fully protect nonsmokers from secondhand smoke exposure; and that
separating smokers from nonsmokers, cleaning the air, and ventilating buildings cannot
completely prevent secondhand smoke exposure;’

WHEREAS smoke-free housing policies resulted in a 24-percent reduction in self-reported
exposure to secondhand smoke exposure among racially and ethnically diverse seniors living in
low income multiunit housing properties;*’

WHEREAS several studies have confirmed that smoke-free multiunit housing policies are an
effective method to reduce secondhand smoke exposure in multiunit housing;33 4840

WHEREAS secondhand smoke exposure occurs more often in multiunit housing compared
to separate, single-unit housing;***'52 and therefore contributes to tobacco-related health
inequities.

WHEREAS children, low-income tenants of public housing, and members of racial and ethnic
minority groups are disproportionately exposed to secondhand smoke; and smoke-free
housing policies have shown potential to reduce exposure in these populations;>>

THEREFORE, the [ city council/county board of commissioners ] of the [ city/county of ____] does
adopt this smoke-free policy
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