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Frequently Asked Questions

NON-TAX PRICING STRATEGIES FOR TOBACCO 
AND VAPOR PRODUCTS IN NEW YORK STATE

Keeping the price of commercial 
tobacco1 and vapor products 
(hereinafter “tobacco products”) 
high is important because access 
to cheap tobacco products 
increases their use, particularly 
among price-sensitive users like 
young adults and minors. The 
tobacco industry uses pricing 
strategies, such as discounts 
and multi-pack offers, to 
discourage current tobacco 
users from quitting, to entice 
new customers to purchase 
their products, and to reduce 
the effectiveness of tobacco tax 
increases. The tobacco industry 
uses sophisticated research to 
apply these strategies to specific 
products in particular geographic 
locations and to target certain 
groups of people. 

This fact sheet focuses on non-tax pricing 
strategies in New York State, meaning price-
related policies that complement tobacco 
taxes. These policies can be carried out at the 
state level and may be feasible at the local 
level. The fact sheet answers questions about 
minimum price and minimum package size laws, 
prohibitions on price discounting and multi-pack 
offers, prevention and reduction of smuggling, 
mitigation fees, and tobacco retailer licensing 
fees at the state and local levels.
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Q: How do minimum price laws apply to different types of 
tobacco products?

A: Minimum price laws typically establish the minimum retail price charged to the consumer 
by requiring that a minimum percentage markup be added to the wholesale price of a tobacco 
product.2 Minimum price laws can vary widely depending on the type of tobacco product regu-
lated. For example, cigarettes in New York State are subject to a minimum price law formula that 
marks up the price of cigarettes along the supply chain from the manufacturer to the retailer.3 In 
2022, the least expensive pack of 20 cigarettes permitted to be sold to consumers in New York 
State was $11.21.4  In contrast, in New York State there is no minimum price law for vapor prod-
ucts or other tobacco products.5   

Q: What products are subject to minimum package size laws?

A: Minimum package size laws require that regulated products be sold in a minimum quanti-
ty. Cigarettes are sold in packs of no fewer than 20 cigarettes nationwide because of a federal 
minimum package size law.6 New York State also sets a minimum package size of 0.6 oz. for 
roll-your-own tobacco.7 Cigarette rolling papers, wrapping leaves, and tubes must be sold in a 
package containing no fewer than 20 of each item.8 New York State does not require any other 
tobacco products to be sold in minimum package sizes. At the local level, in 2021 there were 259 
communities in the U.S. with a minimum package size policy for little cigars popular with youth.9 
New York City is the only local government in New York State that regulates the package size 
of little cigars.10 Nationally, these policies have been enacted by local governments of various 
sizes concerned about youth access to cheap tobacco products. In general, minimum package 
size policies may be more feasible to enforce in communities that require a local tobacco retail-
er license. The current lack of comprehensive state-level minimum price laws across tobacco 
product categories, combined with a lack of minimum package size policies for other tobacco 
and vapor products, means that the tobacco industry can still manipulate package size and price 
to make cheap tobacco products available to price-sensitive consumers in New York State.

Q: Do minimum price laws and minimum package size laws 
actually reduce the consumption of tobacco products?

A: Well-crafted minimum price laws and minimum package size laws can work together with 
tobacco taxes to increase tobacco prices. A review of the effectiveness of these policies in North 
America found strong evidence that tobacco price increases reduce the consumption of tobac-
co products among the general population, and that these policies are even more effective at 
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reducing tobacco use by youth, young adults, and people with low socioeconomic status.11 Due 
to their potential effectiveness, the tobacco industry has sought to weaken minimum price laws 
through lobbying campaigns and litigation.12 In 2001, the tobacco company Lorillard sued the 
New York State Department of Taxation and Finance (NYS Tax Department) to challenge an 
interpretation of New York’s minimum price law that prohibited the use of manufacturer promo-
tions to reduce retail cigarette prices.13 While the lawsuit was pending, the tobacco industry lob-
bied legislatures in other states with minimum price laws to prevent what one tobacco company 
referred to as “a ‘New York-Style’ promotional crisis” that would limit its ability to manipulate 
prices.14 Ultimately, Lorillard’s lawsuit against New York State was unsuccessful.15

Q: Can tobacco retailers discount tobacco products and use 
promotions to get around tobacco taxes and minimum price 
laws?

A: In states and localities that do not effectively regulate their use, price promotions like cou-
pons and multi-pack price promotions (e.g., buy one, get one free offers) can be used to under-
mine tobacco taxes and minimum price laws. In 2020, New York State enacted a comprehensive 
policy that prohibits tobacco retailers from accepting and redeeming any “price reduction in-
strument” for tobacco and vapor products.16 Price reduction instruments are broadly defined to 
include any: “coupon, voucher, rebate, card, paper, note, form, statement, ticket, image, or other 
issue, whether in paper, digital, or any other form, used for commercial purposes to receive an 
article, product, service, or accommodation without charge or at a discounted price.”17 The poli-
cy applies to a wide variety of tobacco products.18 For vapor products, the policy applies to vape 
liquids and gels and devices that contain vape liquid, but it does not apply to vape devices and 
components of vape devices that do not contain vape liquid or gel.19 This means that tobacco 
retailers can offer and accept price reduction instruments for vaping devices so long as they are 
sold separately from vape liquid or gel. 

Q: What can be done to combat smuggling of tobacco 
products from low tobacco tax states into New York State?

A: Due to its relatively high tobacco taxes, New York State is disproportionately impacted by the 
illicit tobacco trade.20 The most common form of illicit tobacco trade in the U.S. is bootlegging. 
Bootlegging is defined as the “legal purchase of cigarettes [and other tobacco products] in one 
jurisdiction and consumption or resale in another jurisdiction without payment of applicable tax-
es.”21 Bootlegging undermines tobacco control efforts by reducing tax revenue and making less 
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expensive tobacco products more readily available. 
The Centers for Disease Control and Prevention rec-
ommends that states use a three-pronged approach 
to combat the illicit tobacco trade: (1) licensing, (2) 
product markings, and (3) enforcement.22 Licensing 
at the state and local level of all stages of the tobacco 
product supply chain allows for inspections and en-
forcement that can deter illicit tobacco products from 
entering the supply chain in the first place and detect 
illegal activity.23 In New York State, tobacco retailer 
licensing is predominantly carried out at the state lev-
el. In 2020, just seven local communities in the state 
required a local license to sell tobacco products.24 
Tobacco product markings typically consist of a tax 
stamp. New York State uses relatively low-tech tax 
stamps and only requires tax stamps on cigarettes.25 
High-tech tax stamps that integrate tamper proofing, 
special inks, holograms, and encrypted tracking infor-
mation have been found to be effective at deterring sales of illicit tobacco products.26 The NYS 
Tax Department enforces the tobacco tax laws in collaboration with other state and federal law 
enforcement agencies. It has intercepted untaxed tobacco products being sold via convenience 
stores, grocery stores, and smoke shops throughout New York State.27

Q: Are the costs associated with tobacco product waste 
included in the retail price of tobacco products?  

A: Tobacco product waste (e.g., cigarette butts, e-cigarette cartridges, vape pods) is toxic, un-
sightly, pervasive, and expensive to manage. The cost of tobacco product waste is not included 
in the retail price of tobacco products sold in New York State. Costs of tobacco product waste 
include the cost of litter management, collection, and abatement efforts. For example, volun-
teers in the Village of Hamburg, New York, collect cigarette butts weekly, post signage, and 
have sought to obtain 20 ash receptacles for local businesses and ash cups to attach to village 
trash cans.28 The Village groundskeeper estimates that the most frequently used cigarette butt 
receptacle collects 300 butts every 30 days.29 That is a total of 3,600 cigarette butts each year 
in just one receptacle. One approach to capture the true cost of tobacco product waste is to im-
pose a mitigation fee for tobacco waste.30 To avoid being considered a tax, a mitigation fee must 
be set at a level reasonably designed to correspond to the public costs of disposal, public educa-

Tobacco-Free Western New York’s Kick Butts 
Collaborative poster
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Endnotes
1	 The	Public	Health	Law	Center	recognizes	that	traditional	and	commercial	tobacco	are	different	in	the	ways	they	are	

planted,	grown,	harvested,	and	used.	Traditional	tobacco	is	and	has	been	used	in	sacred	ways	by	Indigenous	communi-
ties	and	tribes	for	centuries.	In	comparison,	commercial	tobacco	is	manufactured	with	chemical	additives	for	recre-
ational	use	and	profit,	resulting	in	disease	and	death.	For	more	information,	visit	https://keepitsacred.itcmi.org/.	When	
the	word	“tobacco”	is	used	throughout	this	document,	a	commercial	context	is	implied	and	intended.

tion, signage, and administration of the self-funding program.31 For example, the City and Coun-
ty of San Francisco, California, imposes a Cigarette Litter Abatement Fee of $1.25 per pack of 
cigarettes to be paid by the tobacco retailer.32 Mitigation fees also can indirectly increase tobac-
co product prices. Administering a mitigation fee may be more cost-effective for larger counties 
and municipalities as opposed to small local governments, since tobacco product waste costs 
are generally proportional to population size.33

Q: Can tobacco retailer licensing fees be used as a non-tax 
pricing strategy?

A: Tobacco retailer licensing fees are a part of tobacco retailers’ cost of doing business that 
impacts the prices they can charge for the tobacco products they sell. To avoid being considered 
a tax, the licensing fee has to reflect the cost to the government of oversight and enforcement 
of the license granted.34 For example, in 2022 it cost $300 to renew an annual tobacco retailer 
license for one retail location with the NYS Tax Department.35 State and local governments of all 
sizes that license tobacco retailers can ensure that they are not subsidizing the cost of tobacco 
products by carefully setting their tobacco retailer licensing fees at a rate that accurately cap-
tures the costs of administering the tobacco retailer license issued.36  

Contact us for assistance! If you’re working on New York State commercial tobacco control 
issues and need assistance, contact the Public Health Law Center at (651) 290-7506 or 
publichealthlawcenter@mitchellhamline.edu.

This fact sheet was prepared by the Public Health Law Center, a nonprofit organization that provides information and 
legal technical assistance on issues related to public health, and was made possible by a contract from the New York State 
Department of Health. The Center does not provide legal representation or advice. The information in this document 
should not be considered legal advice.
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