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The Public Health Law Center developed this resource as a 
starting point for jurisdictions exploring how zoning can support 
commercial tobacco1 prevention.2 

Land use regulation is complex, and local governments vary widely in their powers and 
regulatory procedures both across and within states. Because zoning law is highly localized, 
developing a uniform model policy — such as those the Center has created for tobacco retail 
licensing — is generally impractical. This resource provides background information on the 
intersection of zoning and commercial tobacco prevention: it is not a model zoning ordinance 
for regulating commercial tobacco.

The information provided here is for educational purposes only and does not constitute or 
replace legal advice. Anyone considering adopting or implementing a tobacco-related law or 
policy should seek guidance from local counsel.
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Overview of Zoning

Given the public health and environmental costs of commercial tobacco use, many local 
governments in the United States have sought to regulate tobacco retail sales — particularly to 
protect youth. Because local governments tend to be closely connected to their communities, 
they often act more quickly than state legislatures to address public health threats. In addition 
to enforcing federal and state tobacco control laws, many counties and municipalities have 
adopted stronger, locally tailored measures, such as limiting the density of tobacco retailers or 
restricting retailer proximity to schools and other youth-centered areas.

Communities typically implement these public health protective measures through stand-alone 
ordinances or by incorporating them into a local tobacco retail licensing system. While these 
policy approaches are preferable to zoning because they are more effective and impactful, 
similar public health protective measures can be incorporated in a zoning policy — especially 
in states where local authority over business licensing is limited but local control over land use 
remains strong.

Local governments derive their authority to regulate tobacco retailers from their police 
powers, which include the power to protect and promote public health.3 Through tobacco retail 
licensing, local governments require tobacco retailers to obtain a license and adhere to specific 
public health standards. Zoning authority arises from the same source but serves a distinct 
purpose: organizing the built environment to promote community well-being and separating 
incompatible land uses.

Zoning ordinances allow communities to designate specific districts (e.g., residential, 
commercial, or industrial) and to impose additional restrictions with them — such as requiring 
minimum distances between tobacco shops and schools or youth facilities. These distance 
or density requirements are often managed through conditional use permits (CUPs). In 
jurisdictions with sufficient authority, CUPs may also include operational requirements similar 
to those found in licensing systems.

Many local governments already regulate other sensitive businesses — such as liquor stores 
and gun shops — through zoning or licensing.4 These established frameworks can offer 
valuable guidance for implementing tobacco-related zoning policies, including practical insights 
into enforcement, community engagement, and balancing local interests.

February 2026

http://publichealthlawcenter.org/
http://www.publichealthlawcenter.org
http://publichealthlawcenter.org/


www.publichealthlawcenter.org 6Zoning & Commercial Tobacco Prevention

This publication offers an overview of how zoning policies can help reduce the availability of 
tobacco products and highlights examples of approaches taken by cities and counties across 
the United States.

For more information about tobacco prevention policy through licensing, visit the Center’s web 
page here.

Licensing vs. Zoning

When a jurisdiction has sufficient local authority to regulate tobacco retailers through a tobacco 
retail licensing (TRL) system, that approach is generally preferable to using zoning as the primary 
tool. Although both licensing and zoning ordinances can impose conditions on tobacco retailers, 
licensing offers a more comprehensive, flexible, and enforceable framework for advancing 
commercial tobacco prevention goals.

Unlike zoning, licensing can address a broad range of operational and public health issues, such 
as limiting the types of products sold, setting minimum pricing standards, restricting the sale 
of flavored products, and requiring rigorous age verification. Because licensing directly governs 
business conduct and retail operations, it provides a stronger legal foundation for defending local 
comprehensive commercial tobacco prevention measures.

By contrast, the principal focus of zoning is land use — how property is developed and what 
activities may occur in specific areas. Zoning law tends to favor property rights and continuity 
of existing uses, which makes it difficult to apply new restrictions to businesses that are already 
operating. For example, most zoning codes allow nonconforming uses — such as existing tobacco 
retailers located near schools — to continue indefinitely without having to comply with new 
spacing or location requirements.

However, in many states, local governments are preempted by state law from adopting or 
enforcing tobacco retail licensing ordinances. In such cases, zoning policies may serve as a practical 
alternative for limiting where tobacco retailers may operate and for reducing youth exposure 
to tobacco products, even if they cannot achieve the same breadth of regulation as licensing. In 
jurisdictions with few or no tobacco retailers, adopting location-based zoning restrictions can 
be an effective way to prevent their establishment or proliferation in sensitive areas. (See Local 
Authority & Preemption Considerations.)
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What is Zoning?

Zoning is the process by which local governments regulate how land is developed and 
used, within a comprehensive legal framework. Its purpose is to guide community growth 
in an organized, coordinated manner and to ensure that new development is compatible 
with surrounding uses, promotes public health and safety, supports economic activity, and 
conserves natural and community resources.

Municipalities and counties divide land within their jurisdiction into districts or zones, each with 
designated purposes and requirements.5 The central goal is to organize land uses and separate 
those that are potentially incompatible. For example, zoning could ensure that industrial 
activities such as open-pit mining occur far from homes, schools, or parks.

Municipalities 
and counties 

divide land within 
their jurisdiction 

into districts or 
zones, each with 

designated purposes 
and requirements.
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Common zoning designations include:

	z Residential zones for housing;

	z Commercial zones for offices, retail stores, and similar uses;

	z Industrial zones for manufacturing, warehousing, and energy production; and

	z Agricultural zones, reserved for farming and related activities.

Many communities also establish mixed-use zones, which allow multiple uses — such as 
residential and commercial — to coexist in the same area. Mixed-use zoning is common in 
densely populated regions and can promote walkability, economic vibrancy, and housing 
availability.

Zoning Codes & Overlays

A jurisdiction’s zoning code defines various zoning districts (and any subcategories) and 
establishes rules governing development within each one. These designations form the 
community’s base zoning framework, which applies across the entire jurisdiction.

In addition, local governments may adopt zoning overlays that modify the base rules for 
certain land uses. Overlays can allow uses not permitted under the base zoning classification, 
or conversely, impose additional restrictions or conditions on activities that would otherwise be 
allowed.6 For example, an overlay may prohibit certain types of retail near schools or require 
additional design standards in a historic district.

Comprehensive Plans & Consistency Requirements

Zoning regulations — whether base designations or overlays — must align with the 
community’s long-term goals and policy objectives as articulated in its Comprehensive Plan 
(called a General Plan in some states). The Comprehensive Plan serves as the community’s 
blueprint for growth,7 guiding land development, conservation, and hazard mitigation in ways 
that reflect the local population, geography, and resources.8

Many states require local governments to adopt Comprehensive Plans by statute. Even where 
not mandated, most jurisdictions choose to create them to ensure coordinated and sustainable 
development. Typical plan elements include land use, housing, economic development, 
transportation, conservation, open space, safety, hazard mitigation, and noise management.9
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Zoning ordinances must generally be consistent and compatible with these plan elements to 
ensure that day-to-day land use decisions reflect the community’s broader vision and legal 
obligations.

To learn more about how Comprehensive Plans intersect with commercial tobacco regulation, 
see the Center’s webinar here.

Local Authority & Preemption Considerations

Having outlined the fundamentals of zoning, it is important to consider the legal context in 
which zoning operates, including the extent of local authority and any state-level preemption 
that may affect the adoption of tobacco-related zoning policies.

Local governments generally possess broad authority under their police powers to regulate 
land use through zoning. These powers — derived from the state and recognized in both 
constitutional and statutory law — allow local governments to enact regulations that protect 
public health, safety, morals, and general welfare.10 Zoning is one of the clearest and most well-
established exercises of these powers, enabling communities to shape the built environment in 
ways that support health and quality of life.

Because zoning traditionally falls within local control, courts are often more inclined to uphold 
local zoning ordinances unless the state legislature has clearly expressed an intent to limit 
or preempt that authority.11 As a result, zoning may remain a viable avenue for advancing 
commercial tobacco prevention even where state law restricts local authority over business 
licensing or other point-of-sale policies.

Scope of Local Authority

The scope of local zoning authority varies by state and must be evaluated carefully before 
adopting any new policy. Generally, cities and counties have the power to regulate the location, 
number, and density of tobacco retailers through land use ordinances — particularly when 
such measures can be justified as promoting public health and safety.

However, in states with broad preemption of local tobacco measures, even location-based 
restrictions could be successfully challenged if a court interprets them as indirectly regulating 
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the sale of tobacco products, an area that the state may claim as its exclusive domain. In these 
jurisdictions, local governments should consult legal counsel to assess whether proposed 
zoning measures might be viewed as conflicting with state law.

Preemption & Retailer Conduct

Zoning ordinances that attempt to regulate retailer conduct — for example, by imposing 
point-of-sale restrictions such as prohibiting product sampling, mandating stricter age-of-sale 
verification, or banning certain product types — are more vulnerable to legal challenge. These 
types of requirements are typically considered operational or behavioral regulations, which are 
more appropriately addressed through licensing or direct business regulation rather than land 
use controls.

As a general rule, the more a zoning ordinance resembles a licensing scheme in regulating 
activities inside the store, the greater the likelihood of a preemption or authority challenge. 
Conversely, zoning measures focused on location and density are more defensible, as they 
align with the traditional land use purpose of zoning law.

Zoning as a Tobacco Prevention Mechanism

Zoning can serve as an effective tool for limiting the number and accessibility of tobacco retail 
outlets, thereby advancing public health objectives. By addressing tobacco retail use within 
their zoning codes, local governments can adopt ordinances that place limits or conditions 
on where and how tobacco retailers may operate, provided these regulations align with the 
community’s Comprehensive Plan.

Benefits of Zoning as a Tobacco Prevention Mechanism

1.	 Limiting Retailer Locations & Uses
Local governments may use zoning ordinances to confine tobacco retailers to specific zoning 
districts — such as designated commercial areas — or to require them to obtain a conditional 
use permit (CUP) before operating, or both. In jurisdictions with sufficient authority, zoning can 
extend beyond basic land-use designations or general CUP requirements to impose additional 
public health safeguards.
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Examples include:

	z Restricting the total number of retailers allowed within the jurisdiction or within a specific zone;

	z Limiting where retailers may operate within permitted zones, such as prohibiting proximity 
to youth-oriented facilities (e.g., schools, parks, or recreational centers);

	z Establishing minimum distances between tobacco retailers to reduce density and 
clustering; and

	z Prohibiting the transfer or expansion of existing retail uses.

(For instance, see Mountain View, California, in the Zoning Policy Examples table).

The extent to which local governments can adopt such measures depends on their delegated 
land-use authority and whether state preemption restricts local commercial tobacco prevention 
efforts. Some states limit zoning regulations to location-based parameters, while others allow 
a broader range of public health policies to be implemented through zoning. (See preemption 
considerations below.)

2.	 Enhancing Compliance & Enforcement
Zoning can also support monitoring and enforcement of tobacco prevention policies. When 
zoning ordinances require retailers to obtain a CUP or other zoning approval, they create a 
clear administrative record of all tobacco retail locations. These lists can help zoning and code 
enforcement officials track compliance with local requirements and identify nonconforming or 
unpermitted businesses.

Frequent or serious violations of zoning conditions — such as selling outside of authorized 
zones or ignoring spacing requirements — can result in penalties or revocation of a conditional 
use permit, giving local governments a practical mechanism for enforcement even in the 
absence of a dedicated licensing system.12

3.	 Advancing Public Health Goals
By limiting the overall number and density of tobacco retailers, zoning ordinances can decrease 
community exposure to tobacco marketing and lower youth access to tobacco products. Fewer 
access points in the community have been linked to reduced youth initiation and improved 
cessation outcome among adults.13

In this way, zoning complements other tobacco prevention strategies — especially in states 
where local governments lack authority to adopt comprehensive retail licensing systems. It 
enables communities to take incremental, legally grounded steps to promote health equity and 
protect residents from the harms of commercial tobacco.
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Tobacco Prevention Zoning Policy Options to Consider

Zoning regulations can advance commercial tobacco prevention by imposing land use 
and development restrictions specific to tobacco-related businesses. In most jurisdictions, 
retailer activities — including tobacco sales — are permitted only in commercial or mixed-use 
residential districts.

One common method for regulating these activities is through a Conditional Use Permit (CUP) 
system, which conditions a business’s ability to operate (e.g., as a tobacco retailer) on meeting 
and maintaining specific spatial or operational standards. In some cases, zoning restrictions may 
also be adopted as stand-alone requirements for otherwise permitted uses, without relying on 
a CUP structure. CUPs typically involve an application, a fee, and periodic renewal, making them 
valuable tools for monitoring and enforcing compliance with zoning-based public health policies.

The examples below illustrate several types of zoning regulations that can support tobacco 
prevention efforts. Note that some measures — particularly those extending beyond land-use 
controls into operational conduct — may be more vulnerable to legal challenge. Communities 
should consult local land use counsel to assess the scope of their authority and potential 
preemption risks before pursuing these strategies.

1.	 Limitations on Proximity to Youth-Oriented Facilities
Zoning ordinances can establish minimum distance requirements between tobacco retailers 
and youth-oriented locations such as schools, libraries, parks, day care centers, recreation 
centers, and churches.

These distance requirements reduce youth exposure to tobacco products and advertising 
by decreasing their visibility and accessibility in places frequented by young people or along 
common school routes. Ordinances should specify how distances are measured — for example, 
as a straight-line distance between parcels, or as the shortest walkable route.

2.	 Limitations on Proximity Between Tobacco Retailers
Local governments can also impose spacing requirements between tobacco retailers to prevent 
clustering in a single area. Such spacing reduces the density of tobacco outlets, helping to 
prevent the normalization of tobacco availability and decreasing community exposure to 
tobacco marketing.
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Because land area is finite, spacing requirements also serve as an indirect cap on the total 
number of retailers: once available parcels within the buffer zones are exhausted, no additional 
retailers can be established.

3.	 Limitations on Proximity to Residential Zones
Jurisdictions may consider minimum distance buffers between tobacco retailers and 
residentially zoned areas, especially in locations where commercial and residential zones 
border each other or overlap in mixed-use districts.

These buffers can reduce the visibility and convenience of tobacco outlets near homes, helping 
to denormalize tobacco use and protect residents from exposure to retail marketing. Similar 
buffers are often used to separate other high-impact or undesirable land uses — such as liquor 
stores or adult entertainment businesses — in residential neighborhoods.

Zoning ordinances 
can establish 

minimum distance 
requirements 

between tobacco 
retailers and 

youth-oriented 
locations.
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4.	 Required Compliance with Federal & State Law
When adopting zoning restrictions for tobacco retailers, jurisdictions can strengthen enforcement 
by linking CUP approval and renewal to a retailer’s compliance with all applicable state and 
federal tobacco laws — including age-of-sale, product display, and packaging requirements.

If a retailer violates these laws, the CUP may be revoked, effectively preventing the continuation 
of the tobacco-related portion of the business. In this way, a CUP system can function similar 
to a tobacco retail licensing program, offering both compliance incentives and meaningful 
enforcement consequences.

5.	 Non-Place-Based Tobacco Prevention Retail Provisions
Depending on the extent of local authority and the state’s statutory framework, some 
jurisdictions may include non-place-based conditions in CUPs for tobacco retailers — such 
as prohibiting free product sampling, banning coupon redemption, or imposing stricter age-
verification requirements.

However, these operational restrictions are more likely to face preemption or authority 
challenges if state law reserves regulation of retail conduct to the state level. In states with 
explicit preemption of local tobacco point-of-sale regulations, zoning generally cannot be used 
as a workaround.

A detailed legal analysis by local counsel is essential to determine whether and which non-place-
based provisions might withstand challenge. Such analysis helps local governments balance 
their public health objectives against the potential litigation risks of adopting these measures.

6.	 Hazardous Waste & Safety Requirements
Zoning regulations can also be used to address public safety and environmental concerns 
associated with tobacco-related businesses, particularly those selling electronic nicotine 
delivery systems (ENDS) such as vapes and e-cigarettes.

A CUP for vape retailers, for example, could require compliance with all relevant hazardous 
materials storage and disposal regulations, consistent with the jurisdiction’s comprehensive 
plan and hazard mitigation goals. These requirements help protect both the public and the 
environment from improper handling or disposal of hazardous waste generated by electronic 
smoking devices.
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Special Considerations for Zoning

While zoning offers several advantages for reducing tobacco retailer presence, its use also 
presents certain challenges and limitations compared to a tobacco retail licensing structure. 
These challenges include legal limitations, practical enforcement issues, and equity concerns 
that should be carefully evaluated before pursuing zoning as a primary tobacco prevention tool.

1.	 Legal & Practical Constraints
Zoning is fundamentally a land use mechanism, designed to regulate how property is 
developed and what activities may occur in particular areas. This focus inherently limits its 
usefulness for broader tobacco prevention measures, such as product sales restrictions or 
pricing policies, which are more appropriately implemented through retail licensing.

Courts are generally more inclined to uphold zoning ordinances that maintain a clear 
connection to land use or spatial considerations — for example, regulating where tobacco 
retailers may locate or how densely they may cluster. In contrast, zoning policies that address 
business operations or retail practices are more vulnerable to legal challenge, particularly in 
states where preemption laws restrict local authority over tobacco regulation.

Another limitation arises from the nature of land use entitlements. Zoning rights — such as 
those granted through CUPs, variances, or legal nonconforming use status — typically “run 
with the land.” Once a property receives approval for a tobacco retail use, that right often 
remains attached to the location indefinitely, even if ownership changes.

As a result, zoning ordinances that apply only to new retailers cannot easily reduce the number 
of existing businesses. This aspect of zoning law can make it difficult to achieve long-term 
reductions in retailer density and may even increase property values for existing sites, reducing 
incentives for voluntary closure or relocation.

2.	 Legal Nonconforming Use & Amortization
When new zoning rules are enacted, jurisdictions often exempt existing businesses that do not 
comply by designating them as legal nonconforming uses. This designation may be permanent or 
subject to amortization — a process that phases out nonconforming uses over a defined period, 
allowing businesses time to recover investments, relocate, or transition to compliant uses.
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The purpose of amortization is to align existing uses with new zoning requirements while 
minimizing undue financial hardship. However, the legality of amortization varies by state and 
may be subject to judicial scrutiny. Some states explicitly authorize amortization for particular 
land uses, while others prohibit or limit its use.

Jurisdictions considering amortization should review how nonconforming uses are defined in 
their municipal code, determine whether amortization periods are permitted, and examine 
whether similar sunsetting provisions have been upheld in practice. Consulting local legal 
counsel is essential to assess the feasibility and potential risks of using amortization to 
gradually reduce tobacco retail locations.

3.	 Enforcement Challenges
Zoning is generally a less practical tool for ongoing compliance monitoring than a retail licensing 
program. Zoning enforcement is often reactive — triggered by complaints or occasional 
inspections — rather than proactive. Unless tobacco-related zoning requirements are tied to 
CUPs with renewal periods, compliance may only be reviewed at the time of initial approval. 
Even where renewals are required, inspections are typically infrequent and rarely unannounced.

Zoning enforcement also lacks the dedicated funding mechanisms common to licensing 
systems. Licensing programs usually collect annual fees that support trained enforcement 
staff within local public health or environmental health departments. In contrast, zoning 
enforcement is typically handled by the planning department or code enforcement office, 
which oversees all zoning matters and operates primarily through one-time permitting fees.

While CUPs may allow jurisdictions to impose additional conditions or fees, these funds are 
unlikely to sustain the regular, in-depth oversight necessary for effective tobacco prevention 
enforcement.

4.	 Equity Considerations
Zoning enforcement can raise important equity concerns. In many jurisdictions, violations 
of zoning codes carry criminal or quasi-criminal penalties, such as misdemeanor charges 
or fines, which can result in punitive outcomes for individuals and communities already 
disproportionally affected by over-policing and systemic inequities.

In contrast, retail licensing systems typically employ graduated civil penalties — including fines, 
suspensions, or revocations — rather than criminal sanctions. This framework offers a more 
equitable approach, enabling local governments to hold retailers accountable while avoiding 
enforcement practices that could exacerbate existing social and racial disparities.
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Additionally, the widespread use of indefinite legal nonconforming use status can produce 
inequitable outcomes by discouraging the voluntary attrition of tobacco retailers. These retailers 
are often concentrated in the communities that the tobacco industry has historically and 
disproportionately targeted. Where amortization is unavailable or infeasible, public health agencies 
may consider supplementing zoning restrictions with healthy retail strategies. Such approaches 
can include educating retailers about the harms of tobacco use in their communities and providing 
assistance or incentives for businesses willing to transition toward healthier retail practices.

Legal Challenges & Drafting Tips

Tobacco prevention measures are frequently challenged in court. Even weak lawsuits can deter 
other jurisdictions from acting. Understanding the likely grounds for industry opposition and 
drafting with these risks in mind can improve policy durability. Possible legal challenges fall into 
the categories below:

1.	 Authority & Preemption
Local governments must have legal authority to enact proposed policies. While most 
jurisdictions possess land use authority under state law (via constitutions, enabling statutes, 
or home rule charters), the scope of that authority varies by state and sometimes by class of 
municipality or county.

In addition, state preemption may limit or bar local regulation of tobacco sales or retailer conduct. 
In heavily preemptive states, even location-based limits (e.g., spacing or buffers) may be attacked 
as indirect regulation of sales. Although such arguments can stretch preemption doctrines and 
encroach on traditional land-use powers, courts ultimately decide the reach of state preemption. 
Careful statutory analysis — and tailoring policies to clear land-use purposes — reduces risk.

2.	 Constitutional Challenges
A.	 Takings Claims
The Fifth Amendment’s Takings Clause bars taking private property for public use without just 
compensation.14 A physical appropriation is not required; significant restrictions on property 
use can be alleged as regulatory takings. Courts typically apply the Penn Central three-factor 
test, considering:
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	z The regulation’s economic impact;

	z Interference with reasonable, investment-backed expectations; and

	z The character of the government action.15

Risk-reduction strategies include granting existing businesses legal nonconforming use when 
new zoning rules are adopted, or using amortization, to phase out nonconforming uses over 
time. Any amortization period should be reasonable in light of recent or long-term investments 
and supported by clear objectives, findings, and data. Note that broad use of “legacy clauses” 
can entrench retailer density; amortization, where lawful, helps ensure that tobacco retail uses 
eventually conform to updated public health and land-use goals by gradually reducing retailer 
numbers and density over time.

B.	 Equal Protection
Equal protection challenges arise when similarly situated entities are treated differently without 
a rational basis related to a legitimate government interest. Risks increase if:

	z CUPs are granted to some retailers but denied to others within the same zoning category 
without articulated evidence-based criteria; or

	z Definitions carve out favored classes without justification16 (e.g., allowing certain chain 
pharmacies or cannabis retailers to locate near schools while restricting tobacco specialty 
shops, absent a reasoned distinction tied to public health aims).17

Clear, consistently applied criteria and findings tied to youth exposure, marketing intensity, or 
product risk help defend against such claims.

C.	 First Amendment (Commercial Speech)
Zoning measures can face commercial speech challenges if they restrict advertising or other 
expressive activity. Regulations that target the content of commercial speech — such as rules 
singling out tobacco advertising — are significantly more vulnerable to challenge and may 
trigger heightened scrutiny.

By contrast, content-neutral time, place, or manner regulations applied uniformly to all retailers 
are generally more defensible (e.g., unobstructed window requirements applied to all signage for 
safety or aesthetic reasons). These measures regulate how and where signage may be displayed 
rather than the message itself, and they align more closely with traditional land-use purposes.
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Content-neutral policies should:

	z Articulate a legitimate governmental interest (such as public safety, visibility, or aesthetics);

	z Be narrowly tailored to advance that interest; and

	z Leave ample alternative channels for communication.

Because content-based restrictions — including those that specifically target tobacco-related 
messaging — carry substantially greater legal risk, jurisdictions should exercise caution and 
avoid singling out tobacco advertising unless supported by strong evidence and carefully 
tailored to the identified harm.

For more information about content neutral advertising laws, see the Public Health Law 
Center’s publication, Content-Neutral Advertising Laws.
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Additional Considerations

Political & Administrative Realities

Even where local governments possess clear legal authority, they must assess the political 
and administrative feasibility of implementing zoning-based tobacco policies. Existing political 
dynamics — whether related to tobacco control or other local issues — may influence the 
likelihood of policy adoption and the risk of legal challenge after enactment. In addition, planning 
and zoning departments may lack the staffing, resources, or institutional support necessary to 
implement, monitor, and enforce new requirements effectively. These practical considerations 
should be evaluated early in the policy development process.

Existing Businesses

Jurisdictions must also consider how new zoning requirements will affect existing businesses 
that do not comply with the proposed standards. Legal counsel should assess available 
options for addressing nonconforming uses, including the implications of allowing such 
uses to continue indefinitely. Granting permanent legal nonconforming status can entrench 
existing tobacco retailers and undermine long-term public health objectives. Careful drafting 
is therefore essential to avoid creating unintended, long-lasting privileges that conflict with the 
goals of the zoning ordinance.

Local Context

Zoning policy is inherently local and tied to the tangible built environment as it exists in specific 
cities or counties. As explained in this resource, when preemption is not a barrier, jurisdictions 
in different states can pursue a variety of policy options. When adopted, policies are likely to 
vary significantly from one place to another depending on multiple factors, such as existing 
conditions on the ground, the extent of local authority, and the jurisdictions’ overall zoning code 
structure. The following section contains examples of policies adopted in select jurisdictions.
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Zoning Policy Examples

The examples below illustrate a range of zoning approaches used by jurisdictions across 
the United States to regulate the location and density of tobacco retailers. These examples 
are provided for informational purposes only and are not endorsements or model policies. 
Communities should carefully evaluate whether any provision is practical, legally sound, and 
authorized under state and local law. The Public Health Law Center does not recommend or 
endorse adoption of any specific policy. 

Jurisdiction  
& Policy Type Key Zoning Provisions Citations

Phoenix, Arizona

Retailer Proximity 
Limitations

	z “Tobacco-oriented retailers” allowed in Intermediate Commercial 
Zone with proximity limits: 500 ft. from other tobacco-oriented 
retailers; 1,320 ft. from schools/youth facilities.

	z Excludes stores > 10,000 sq. ft. (e.g., grocery chains) and those 
devoting < 5% of sales floor area to tobacco products.

	z Nonconforming uses may continue unless discontinued for 180 
days or modified.

Phoenix 
Zoning 
Ordinance §§ 
202, 623(D)
(194), 901, 903, 
904

La Verne, 
California

Retailer Proximity 
Limitations, with 
Amortization

Ad-Free Store 
Windows

	z Smoking/vaping retailers allowed only as conditional uses.

	z 1000 ft. from other smoking/vaping retailers and from youth-
oriented facilities.

	z Clear window requirements and ventilation standards.

	z Smoking/vaping retailer = >25% floor space for tobacco.

	z 3-year amortization; nonconforming status ends after 90 days’ 
discontinuance.

La Verne 
Code §§ 
18.44.030(O), 
18.90.050
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Jurisdiction  
& Policy Type Key Zoning Provisions Citations

Mountain View, 
California

Retailer Proximity 
Limitations

Youth Access 
Restrictions

	z “Significant tobacco retailers” restricted to one commercial zone 
and require CUP.

	z Definition: ≥20% floor/display area or ≥75% gross sales from 
tobacco (adult cigar stores exempt).

	z 1,000-ft. buffer from schools, daycares, playgrounds, youth centers, 
recreational facilities.

	z CUP includes youth-access and operational standards (e.g., no 
sales of tobacco by minor employees, no sampling, signage and 
compliance requirements).

	z Nonconforming uses may continue for the structural life of the 
building, unless inactive for at least 6 months.

Mountain 
View Code 
§§ 36.30.20, 
36.60.41, 
36.06. 80

Lauderhill, 
Florida

Retailer Proximity 
Limitations

	z Tobacco stores allowed in several commercial and mixed-use districts.

	z 1,000-ft. from schools, parks, and other tobacco stores.

	z “Tobacco store” narrowly defined as primarily dedicated to tobacco 
sales.

	z Nonconforming status ends if discontinued for one year or 
voluntarily converted.

Lauderhill LDR 
Schedule A; 
§5.49; 
Schedule H

Miami Beach, 
Florida

Retailer Proximity 
Limitations

	z Tobacco retail prohibited in various tourist/ residential/commercial 
districts and overlay zones.

	z Where allowed: 500 ft. from K–12 schools; 1,200 ft. from other 
tobacco retailers (straight-line measurement).

	z Definitions cover any seller of tobacco/vapor products.

	z No use variances permitted.

	z Nonconforming uses may continue unless abandoned for 183 days 
or converted.

Miami Beach 
LDR §§ 114-1, 
118-391, 118-
393, 118-394, 
142-1511

Spring Lake, 
North Carolina

Retailer Proximity 
Limitations

	z Smoke shops and tobacco stores allowed only in one commercial 
district.

	z 1,000 ft. from youth-oriented facilities; 0.5 miles between tobacco 
retailers.

	z Ancillary sellers (grocery, convenience stores) exempt.

	z Building-based nonconforming uses may continue; open-air or 
undeveloped nonconforming uses must cease within three years.

Spring Lake 
Code §§ 42-8, 
42-66, 42-111, 
42-112
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Jurisdiction  
& Policy Type Key Zoning Provisions Citations

Henderson, 
Nevada

Retailer Proximity 
Limitations

	z CUP required for retailers devoting ≥10% of sales/storage area to 
tobacco.

	z Buffer requirements: 2,000 ft. from similar retailers; 1000 ft. from 
schools, parks, libraries; 500 ft. from residential.

	z Nevada has broad tobacco preemption;18 land-use framing may 
strengthen defensibility.

	z Nonconforming uses may continue unless discontinued for 180 days.

Henderson 
Dev. Code 
§§ 19.9.6(Y)
(13), 19.15.2, 
19.15.3

Myrtle Beach, 
South Carolina

Retailer 
Prohibition in 
Overlay Zone, 
with Amortization

	z Overlay district prohibits tobacco retailers, cannabis retailers, 
smoke shops, CBD consumable stores, and smoking lounges in 
downtown entertainment district.

	z Purposes include tourism support, youth protection, reducing 
unseemliness.

	z 4-month amortization for existing businesses; sunset December 
31, 2018.

	z Ordinance upheld by the South Carolina Supreme Court.19

Myrtle Beach 
Zoning Code §§ 
1313, 1807(D); 
Ani Creation, 
Inc. v. City of 
Myrtle Beach, 
440 S.C. 266 
(2023)

Commonly Used Zoning Terms

amortization In zoning, amortization is a method for phasing out legal nonconforming uses 
over time. A jurisdiction establishes a grace period or sunset date by which affected property 
owners must bring the use into compliance, relocate, or cease operations.

Amortization provisions are intended to balance the public interest in implementing 
updated zoning regulations with a property owner’s reasonable reliance on prior rules and 
investments.20 To be legally defensible, the amortization period must be reasonable and 
provide sufficient time for adjustment, relocation, or conversion to a conforming use.
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Example: A city may give existing tobacco retailers five years to comply with new spacing 
requirements or relocate to a conforming area.

It is important to note that amortization is not authorized or commonly used in all jurisdictions, 
and its availability depends on state law and local zoning practice. In some communities, the 
absence of existing amortization provisions — or legal uncertainty surrounding their use — 
may discourage decisionmakers from incorporating amortization into a tobacco prevention 
zoning ordinance.

conditional use permit (CUP) A conditional use permit (CUP) allows a property owner to 
use land in a way that is not allowed by default in the zoning code but may be acceptable under 
specific conditions.21 CUPs are issued by the local zoning authority or planning commission 
after the proposed use meets criteria set forth in the zoning ordinance.

CUPs are used for land uses that may be beneficial but require safeguards to mitigate potential 
negative impacts.

Example: A CUP might allow a tobacco retailer to operate in a mixed-use zone if located at 
least 1,000 feet from schools or parks. Conditions might also require maintaining a valid state 
tobacco license and complying with all local, state, and federal tobacco regulations. Repeated 
violations may result in revocation of the CUP.

legal nonconforming use A legal nonconforming use refers to a property use that complied 
with zoning laws when established but no longer conforms to current regulations after the 
zoning code changes. This use is typically allowed to continue under “legacy” status.

Nonconforming use status usually “runs with the land,” meaning it transfers to subsequent 
owners unless the ordinance states otherwise.22

Example: A hookah lounge lawfully operating before a city amended its zoning code to prohibit 
hookah establishments may continue operating as a legal nonconforming use, while new 
lounges would be prohibited.

overlay zone An overlay zone — also called a zoning overlay — adds supplemental rules 
or requirements to sections of one or more existing zoning districts without changing the 
underlying zoning classifications. Overlay zones are used to achieve particular policy goals, such 
as environmental protection, historic preservation, or neighborhood character enhancement.

Example: A city seeking to preserve the historic integrity of its downtown could adopt a zoning 
overlay that prohibits tobacco-related businesses, even if general retail uses are allowed under 
the base zoning districts.
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permitted uses Permitted uses are land uses that the zoning code allows by right within a 
given zone or district. They are listed in the zoning ordinance, often in tables that match use 
categories to authorized zones.

If a proposed activity falls within a permitted use category, the property owner does not need 
special authorization from the planning commission to initiate that use — apart from any 
separate building or construction permits.

Example: If retail businesses are a permitted use in a particular commercial zone, a tobacco 
retailer may generally operate there without obtaining prior zoning approval.

prohibited uses Prohibited uses are activities that are not allowed within a particular zoning 
district. Generally, a use is considered prohibited if it does not fall under one of the categories 
expressly permitted in the zoning code.

Although it is unnecessary (and impractical) to list every possible prohibited use, a jurisdiction 
may expressly identify specific types of uses it intends to exclude.

Example: A city might explicitly prohibit tobacco retailers in a mixed commercial-residential 
zone, even if other types of retail stores are allowed.

variance A variance is an exception granted by the zoning authority or planning commission 
that allows a property to deviate from specific zoning requirements. Variances are typically 
considered on a case-by-case basis, often following a public hearing.

A variance may be granted when strict application of the zoning code would cause unnecessary 
hardship unique to the property, and when granting relief would not undermine the intent of 
the zoning plan.

Variances generally “run with the land” and remain valid after ownership changes, though they 
are not typically granted for land uses expressly prohibited in a zoning district.23,24

Example: A property owner might seek a variance to slightly reduce a required setback or to 
adjust parking requirements — but not to permit a use, such as a tobacco retailer, that the 
zoning code expressly forbids.

zoning code A zoning code is the set of local laws and regulations adopted by a municipality 
or county to control land use, building placement, and development standards within defined 
geographic zones. The code identifies which activities are permitted in each zone — such as 
residential, commercial, industrial, or agricultural uses — and guides orderly development 
consistent with the community’s Comprehensive Plan.
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zoning map The zoning code is accompanied by a zoning map, which shows the boundaries 
and classifications of all zones or districts, often using color coding. These maps are updated 
when significant land use changes occur and are generally available to the public.

zoning overlay See overlay zone.

Other Helpful Resources

For additional publications, webinars, and blog posts on zoning, land use planning, and 
commercial tobacco retailer regulation, please visit the Public Health Law Center’s website at 
www.publichealthlawcenter.org. The site contains practical guides and recorded presentations 
that can support communities considering zoning or licensing approaches to reduce tobacco 
retail density and protect public health.

Contact Us

If you have questions about the information in this guide or would like to discuss legal or 
policy considerations for your jurisdiction, please contact the Public Health Law Center 
at publichealthlaw@mitchellhamline.edu. The Center can provide limited legal technical 
assistance in this area tailored to individual jurisdictions. Again, anyone considering adopting or 
implementing a tobacco-related law or policy should seek guidance from local counsel.

Endnotes
1	 The Public Health Law Center recognizes that traditional and commercial tobacco are different in the ways they are 

planted, grown, harvested, and used. Traditional tobacco is and has been used in sacred ways by Indigenous communities 
and tribes for centuries. Comparatively, commercial tobacco is manufactured with chemical additives for recreational 
use and profit, resulting in disease and death. For more information, visit http://keepitsacred.itcmi.org. When the word 
“tobacco” is used throughout this publication, a commercial context is implied and intended.

2	 Throughout this resource, the term “tobacco prevention” includes measures related to “tobacco control.” Also, the term 
“tobacco products” refers to the broad array of tobacco and nicotine products, such as e-cigarettes, nicotine pouches, and 
similar items.

3	 See Berman v. Parker 348 U.S. 26, 32 (1954) (“Public safety, public health, morality, peace and quiet, law and order — these 
are some of the more conspicuous examples of the traditional application of the police power to municipal affairs. Yet 
they merely illustrate the scope of the power, and do not delimit it.”).

4	 Heather Wooten et al., Zoning and Licensing to Regulate the Retail Environment and Achieve Public Health Goals, 5 Duke Forum 
for Law and Social Change 65 (2013), https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1037&context=dflsc.

5	 § 9:1. General description, 1 Am. Law. Zoning (5th ed. 2025); § 9:2. Zoning districts, generally, 1 Am. Law. Zoning (5th ed. 2025).
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6	 § 9:80. The floating zone, 1 Am. Law. Zoning (5th ed. 2025).

7	 While the requirements vary by state, comprehensive plans must usually be updated every 15 -25 years, must be 
comprehensive and internally consistent, and must be consistent with the comprehensive plans and built environment of 
neighboring jurisdictions.

8	 § 5:2. Requirement of a comprehensive plan as a prerequisite to zoning, 1 Am. Law. Zoning (5th ed. 2025).

9	 See 2022 Survey of State Planning Laws: Land Use, Hazard Mitigation, and Climate Action, Am. Planning Ass’n (Sept. 26, 2022), 
https://storymaps.arcgis.com/stories/142eec1ae7fe42be915b6767ac811e40.

10	See Berman v. Parker, supra note 2 at 32 (“Public safety, public health, morality, peace and quiet, law and order — these are 
some of the more conspicuous examples of the traditional application of the police power to municipal affairs. Yet they merely 
illustrate the scope of the power, and do not delimit it […] An attempt to define its reach or trace its outer limits is fruitless.”).

11	§ 7:3. Constitutional limitations; the police power, 1 Am. Law. Zoning (5th ed. 2025)

12	 Id. 

13	Scientific Evidence Brief: Tobacco Retail Density, Location, and Licensure, Centers for Disease Control and Prevention, https://
odphp.health.gov/healthypeople/tools-action/browse-evidence-based-resources/scientific-evidence-brief-tobacco-retail-
density-location-and-licensure (2021).

14	U.S. Const. Art. V., http://www.law.cornell.edu/anncon/html/amdt5toc_user.html.

15	Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978). 

16	§ 14:3. Constitutional issues, 2 Am. Law. Zoning § 14:3 (5th ed. 2025).

17	Walgreen Co. v. City and Cnty. of San Francisco, 185 Cal. App. 4th 424 (Cal. App. 2010).

18	Nev. Rev. Stat. § 202.249 sub. 4, https://www.leg.state.nv.us/nrs/nrs-202.html#NRS202Sec249.

19	Ani Creation, Inc. v. City of Myrtle Beach Bd. of Zoning Appeals, 440 S.C. 266 (2023), cert. denied sub nom. Ani Creation, Inc. 
v. Myrtle Beach, 144 S. Ct. 556 (2024), https://law.justia.com/cases/south-carolina/supreme-court/2023/28151.html. 

20	§ 12:23. Amortization, 2 Am. Law. Zoning (5th ed. 2025).

21	§ 6:2. Use of conditions, State and Local Government Land Use Liability (2025).

22	§ 12:10. Vested rights, 2 Am. Law. Zoning (5th ed. 2025).

23	Osborne M. Reynolds, Jr., Self-Induced Hardship in Zoning Variances: Does A Purchaser Have No One but Himself to Blame, 20 
Urb. Law. 1, 17–18 (1988); § 16:64. Estoppel and vested rights, 2 Local Government Law (2025).

24	See also Nuckles v. Allen, 250 S.C. 123 (1967) (when purchasing property relying on a variance granted to prior owner, the 
purchaser acquires a vested property right in the variance).

February 2026

http://publichealthlawcenter.org/
http://www.publichealthlawcenter.org
https://storymaps.arcgis.com/stories/142eec1ae7fe42be915b6767ac811e40
https://odphp.health.gov/healthypeople/tools-action/browse-evidence-based-resources/scientific-evidence-brief-tobacco-retail-density-location-and-licensure
https://odphp.health.gov/healthypeople/tools-action/browse-evidence-based-resources/scientific-evidence-brief-tobacco-retail-density-location-and-licensure
https://odphp.health.gov/healthypeople/tools-action/browse-evidence-based-resources/scientific-evidence-brief-tobacco-retail-density-location-and-licensure
http://www.law.cornell.edu/anncon/html/amdt5toc_user.html
https://www.leg.state.nv.us/nrs/nrs-202.html#NRS202Sec249
https://law.justia.com/cases/south-carolina/supreme-court/2023/28151.html
http://publichealthlawcenter.org/


We collaborate with others to reduce and eliminate commercial tobacco, 
promote healthy food, support physical activity, pursue climate justice, and 
address other causes of chronic disease. We partner with Tribal health leaders, 
federal agencies, national health advocacy organizations, state and local 
governments, planners, researchers, attorneys, community coalitions, and 
individuals working on public health issues to create healthier communities 
around the country.
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