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Raising the minimum legal
sales age (MLSA) for tobacco
products to 21 has numerous
public health benefits. Raising
the age can:

e Help delay smoking
initiation among youth;

e Reduce access to
tobacco products,

particularly among Y >
high school-aged
youth; National Landscape
e Simplify ID checks for retailers; and As of late 2019, eighteen states have raised the

age to purchase tobacco products to 21, along

| the length and lity of lif
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Kansas Landscape

As of October 2019, 21 Kansas jurisdictions that we know about have adopted tobacco 21 policies.

1. 11/19/15: Wyandotte County 8. 7/1/16: Lansing 15. 1/1/17: Merriam

2. 2/2/16: Olathe 9. 8/1/16: Overland Park 16. 7/1/17: Garden City

3. 3/22/16: Prairie Village 10. 8/23/16: Mission Hills 17. 7/1/17: Johnson County
4. 6/1/16: lola 1. 8/23/16: Westwood 18. 8/10/17: Shawnee County
5. 6/28/16: Westwood Hills 12. 9/1/16: Leavenworth 19. 12/5/17: Topeka

6. 7/1/16: Bonner Springs 13. 11/21/16: Roeland Park 20.4/2/18: Parsons

7. 7/1/16: Lenexa 14. 1/1/17: Leawood 21. 9/24/19: Newton

Source: https://tobacco2l.org
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Drafting an Effective Tobacco 21 Policy

An effective tobacco 21 policy should focus on ensuring retailers do not sell tobacco products
to anybody under the age of 21, rather than on penalizing young people who purchase tobacco.
Ideally, tobacco 21 policies will be included in a comprehensive ordinance that licenses tobacco
retailers. The city of Newton, Kansas, recently adopted an ordinance that includes both a
licensing component and a tobacco 21 component. Additionally, a model tobacco 21 policy is
available on the tobacco2l.org website.

Many cities in Kansas have used provisions from the Uniform Public Offense Code for Kansas
Cities for their youth access policies, modifying these provisions to create tobacco 21 policies.
However, many of these cities also have a provision that prohibits the possession, use, and
purchase (“"PUP") of tobacco products by those under 18 or 21. PUP laws have been criticized
as being ineffective in reducing underage tobacco use. Some public health advocates have also
argued that these laws have the following unintended negative consequences:

e They divert focus and energy from addressing irresponsible retailers and tobacco industry
behavior;

e They are difficult to enforce;

e They can hinder enforcement efforts of minimum legal sales age laws by prohibiting the
use of underage buyers in compliance check operations; and

e They can open the door to selective enforcement against young persons of color.

Drafting Your Policy
When drafting your policy, keep the following considerations in mind:

¢ Focus on sales rather than purchases. For reasons mentioned above, PUP laws are subject
to criticism on several grounds. If a PUP law seems likely, consider alternative penalties for
violators, such as community service or substance abuse education.

¢ Limit exemptions. Some exemptions do serve valuable purposes, such as exceptions for bona
fide cessation products and for youth who work as decoys for compliance checks. However,
exemptions can undermine the purpose of a law and complicate enforcement. For example,
exemptions are sometimes proposed for military personnel or to “grandfather” in people
aged 18 to 20 at the time the law passes. These exemptions serve no public health purpose,
complicate enforcement, and may make a policy more susceptible to a legal challenge.
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e Consider related policies. Drafting an effective tobacco 21 policy is not as simple as
replacing the phrase “age 18" with “age 21." You will want to check other laws that set age
limits, such as alcohol laws, to ensure terms are not used inconsistently across laws. Terms
such as “minors” and “youth” may be defined differently across policies.

e Consider implementation. Some provisions can help with implementation of a tobacco
21 policy. Retailers should be educated on the provisions of any new law, and signage
should be provided to notify customers of the new policy. Providing cessation materials,
particularly to people aged 18 to 20, can also help ensure a smoother transition.

Default Law in Kansas

If no tobacco 21 policy is in place, Kansas law sets the minimum legal sales age for tobacco
products at 18. The law covers cigarettes, electronic cigarettes and tobacco products, and
includes provisions prohibiting the sale to, purchase by, or possession of any of these products.
KANsAs STAT. Sec. 79-3321, parts () through (n).

Topeka Litigation

On June 28, 2019, the Supreme Court of Kansas held that Topeka's tobacco 21 ordinance was a
valid exercise of the city's home rule power, reversing a lower court decision.! As a result of this
decision, it is clear that Kansas communities have the authority to adopt tobacco 21 ordinances.

Other Policies

Tobacco 21 policies are not the only effective policies that can be considered. Other policies to
limit the harms caused by tobacco could include:

e Point-of-sale restrictions, such as restrictions on the self-service of tobacco products;

e Non-tax price restrictions, such as restrictions on the redemption of coupons that
artificially lower the price of tobacco products;

e Limiting tobacco sales to adult-only establishments;

e Sales restrictions, such as restrictions on the sale of tobacco products with a menthol
or other flavor; or

e Restrictions on the density or number of tobacco retailers.
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Additional Resources

The Public Health Law Center has several resources that might be useful as you contemplate a
tobacco 21 policy in your community. These include:

e Tobacco 21: Tips and Tools. A fact sheet intended to serve as a starting point for
organizations interested in implementing tobacco 21 policies.

e Tobacco 21: Sample Policy. A sample policy to assist counties and municipalities that are
considering a measure to raise the minimum legal sales age for tobacco products

e Tobacco 21: Sample Resolution

e Web page on sales restrictions

e Kansas Supreme Court decision in Dwagfys Mfg., Inc. v. City of Topeka.

Please also see Tobacco 21 Model Policy available from tobacco21.org.

This publication was prepared by the Public Health Law Center at Mitchell Hamline School of Law, St. Paul,
Minnesota, and was made possible with funding from the Kansas Department of Health and Environment and Blue

Cross Blue Shield of Kansas.

The Public Health Law Center provides information and legal technical assistance on issues related to public health.
The Center does not provide legal representation or advice. This document should not be considered legal advice.

Endnotes

1 Dwagfys Mfg., Inc. v. City of Topeka, 309 Kan. 1336, 443 P.3d 1052 (2019).
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