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The e-cigarette market has 
expanded exponentially in recent 
years. Youth are using e-cigarettes 
at alarming rates and sales of 
e-cigarette products nearly 
quadrupled from 2016 to 2019. 

Although the federal government has the 
authority to regulate e-cigarettes, there is still no 
comprehensive federal oversight or taxation of 
e-cigarettes. State and local governments have 
attempted to fill this void by adopting laws to 
regulate e-cigarette use, sales, and packaging, 
such as including e-cigarettes in smoke-free air 
laws and requiring a license to sell e-cigarette 
products.1 Increasingly, Tribal, state, and some 
local governments are also taxing e-cigarettes.2

The Public Health Law Center has created this series of legal technical assistance guides to 
serve as a starting point for organizations interested in implementing certain tobacco control 
measures. We encourage you to consult with local legal counsel before attempting to implement 
these measures.3 For more details about these policy considerations, please contact the Center. 

E-CIGARETTES

TAXING E-CIGARETTE 
PRODUCTS
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Although nearly half the states tax e-cigarette products in some fashion, these taxes vary 
widely in their structure, scope, and amount. Some states tax e-cigarettes at the same rate 
as other tobacco products, while other states create a separate tax structure for e-cigarettes. 
Some states tax the e-cigarette device, including its components; other states tax only the 
e-liquid. This guide provides information for Tribal, state, and local governments on the 
rationales and strategies for different types of e-cigarette taxes. There is no one-size-fits-all 
approach in this complicated policy area. An attorney familiar with your jurisdiction’s tax code 
can help ensure that any tax is appropriately tailored to meet your policy needs. 

What are E-Cigarettes?

Electronic cigarettes or electronic nicotine delivery 
systems (e-cigarettes) include a range of devices 
designed to deliver nicotine or other substances to users 
in the form of aerosol.

Most e-cigarettes consist of four components: a cartridge 
or reservoir containing e-liquid, a power source (typically 
a battery), a heating element, and a mouthpiece used 
to inhale. The basic types of e-cigarette devices include 
tanks and mods, vape pens, rechargeable and disposable 
e-cigarettes, evolving products such as e-cigars and 
e-pipes, and pod type devices such as JUUL.4 

Why Tax E-Cigarettes?

E-cigarette use is skyrocketing, particularly among youth. Almost 20 percent of high school 
students reported vaping in 2020.5 Today, more high school students use e-cigarettes than 
regular cigarettes.6 Additionally, youth who use e-cigarettes are more likely to start smoking 
cigarettes than those who do not use e-cigarettes.7

Most e-cigarettes contain nicotine, an addictive drug. Nicotine itself is harmful to health. In 
addition to acute poisoning risks, exposure to nicotine has been shown to harm both maternal 
and fetal health during pregnancy and negatively impacts adolescent brain development. Thus, 
adopting policies that decrease e-cigarette use, particularly among youth, can significantly 
benefit public health. 
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Increasing price is one of the most effective ways to reduce commercial tobacco8 initiation and 
increase quit attempts.9 Studies have shown that increasing the price of e-cigarettes by 10 percent 
leads to a 10 to 18 percent reduction in demand or consumption of e-cigarettes.10 Raising the price 
of tobacco products has the greatest impact on youth, who are particularly price sensitive.11 
Taxes can also generate revenue for commercial tobacco control and public health work. 

Because most e-cigarettes contain nicotine, excluding them from tobacco taxes creates a de 
facto discount and may encourage initiation and increased use. Although some argue that 
e-cigarettes are effective cessation products, the U.S. Food and Drug Administration has not 
approved any e-cigarettes for use in cessation and it is illegal for manufacturers to claim their 
tobacco products are approved cessation devices. 

The e-cigarette market has grown rapidly in recent years. E-cigarette sales in the U.S. increased 
by nearly 300 percent between November 2016 and August 2019.12 E-cigarette products are 
also changing, with an increasing array of disposable e-cigarettes, such as Puff Bar, a self-
contained product that comes in a variety of kid-friendly flavors (for example, Lychee Ice and 
O.M.G., i.e., Orange, Mango, Guava). As a result of the FDA’s decision to regulate pod-based 
e-cigarettes, such as JUUL, there has been in increase in disposable products which, as of May 
2020, account for nearly 20 percent of e-cigarette product sales.13

Who Can Tax E-Cigarettes?

The federal government does not currently impose a tax on e-cigarette products. Although 
several e-cigarette tax bills have been introduced in Congress, none has yet passed.14 Without 
authority from Congress, the U.S. Food and Drug Administration is not able to tax e-cigarettes 
through regulation. As a result, e-cigarette taxes must be imposed at the Tribal or state level or, 
if allowed by state law, by local governments.

As of December 2020, 27 states, two territories, and the District of Columbia tax e-cigarettes.15 
For more information on state e-cigarette regulation, including e-cigarette tax laws, see U.S. 
E-Cigarette Regulations — 50 State Review.16 Several local governments impose their own excise 
taxes on e-cigarettes.17 For example: Montgomery County, MD, imposes a tax of 30 percent of the 
wholesale price; Anchorage, AK, imposes a tax of 55 percent of the wholesale price; and Chicago, 
IL, imposes a tax of both $1.50 per product unit and $1.20 per fluid ml of consumable product.18
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Policy Options

Tribal, state, and local governments have a wide range of options in taxing e-cigarette 
products. Governments should consider their goals and align their tax schemes accordingly. 
Because the e-cigarette market is likely to continue to evolve and change quickly, governments 
should re-examine their tax structure periodically to ensure that it is broad enough to cover 
new product innovations and that it is appropriately priced. 

 { What Products to Tax: E-cigarettes are comprised of various parts (see “What are 
E-Cigarettes?” on page 2). Some e-cigarette devices are refillable, which is sometimes 
called an “open” tank system or device because the tank can be opened to refill the 
e-liquid. Other e-cigarettes have disposable cartridges or pods, sometimes called a 
“closed” device, and some devices are entirely disposable. A tax structure should clearly 
identify which products are subject to the tax, including:

 ] E-liquid: A key question for any e-cigarette tax is whether to tax only e-liquids that contain 
nicotine or all e-liquids. Among the states with e-cigarette taxes, some tax only liquids 
that contain nicotine while others tax any liquids used in e-cigarette products. Ideally, all 
e-liquids should be subject to the tax as it can be difficult to verify whether the product 
actually contains nicotine. Currently, there are no ingredient disclosure requirements for 
e-cigarettes at the federal level and tests have shown significant discrepancies between 
the amount of nicotine claimed to be in the product and the actual amount. In fact, some 
products that claim to be nicotine-free have been shown to contain nicotine.19 

 Additionally, if a government taxes only e-liquids that contain nicotine, it will create an 
incentive for retailers to purchase and sell flavoring and other liquid separately from 
highly concentrated nicotine solution, resulting in tax avoidance and other potentially 
harmful public health effects associated with mixing of the products at home. Besides 
nicotine, e-cigarettes can contain and produce harmful and potentially harmful 
ingredients, including formaldehyde; ultrafine particles that can be inhaled deep into 
the lungs; flavorants such as diacetyl, a chemical linked to serious lung disease; volatile 
organic compounds; and heavy metals, such as nickel, tin, and lead.20

 Since testing all products at the retail level is simply not feasible, jurisdictions that 
decide to tax only products containing nicotine should presume that all products contain 
nicotine unless proven otherwise. Similarly, jurisdictions that only tax tobacco-derived 
nicotine should presume that all nicotine is tobacco-derived unless proven otherwise. 
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 ] Devices: An e-cigarette tax law should clearly define which products are to be taxed. 
Most state tax laws that are based on the price of e-cigarettes (known as an “ad 
valorem” tax) apply to the e-cigarette device, cartridge, and e-liquid.21 In contrast, many 
state e-cigarette tax laws that are calculated based on the volume of e-liquid (e.g., 40 
cents or more per ml) tax only the liquid and not the e-cigarette device. 

 ] Component Parts and Accessories: Some state e-cigarette tax laws apply to component 
parts such as batteries and coils, while some do not.22 Interestingly, Vermont’s 
e-cigarette tax law applies to vaping apparel, such as hoodies. 

The best practice for overall public health may be to tax all e-liquids and parts of the device 
necessary for its operation. This approach would tax all essential components, but not other 
accessories, such as carrying cases or lanyards. The key advantage of this approach is that it 
would include the refillable devices sold at convenience stores, as well as the mix and match 
component parts that are often sold separately at vape shops. One issue to consider, however, 
is how to tax products that might have a universal application, such as certain batteries or 
charging cords. One option is to exempt from the tax such products that may have a universal 
applications, such as batteries, when sold separately, but to include them in the tax when the 
products are sold as a kit. This minimizes the complexity of allowing the distributor or retailer 
to apportion the value to different parts of the product in an attempt to ease the tax burden. 

 { What Type of Tax to Impose: Existing e-cigarette tax laws impose different types of taxes 
on these products, including:

 ] A specific tax, which is imposed on the unit, e.g., 40 cents per milliliter of e-liquid in a 
closed (disposable) system;23 

 ] An ad valorem tax, which is imposed based on the value of the product, e.g., 92 percent 
of the wholesale price;24 and/or 

 ] A combination of strategies, e.g., 10 cents per ml of e-liquid for refilling an open system 
or 10 percent retail price for unrefillable containers of e-liquids.25 

  Conventional tobacco products, such as cigarettes and cigars, are often subject to a 
specific tax, which is imposed on a particular unit, such as a pack of cigarettes. Specific 
taxes work well for a product that is standardized, like cigarettes, where a pack of 
cigarettes would have the same tax regardless of the brand. However, a specific tax may 
not be well suited to e-cigarette products, which are highly diverse. For example, a tax 
based on the volume of e-liquid could result in a higher tax on e-liquids that contain less 
nicotine (frequently used in refillable devices) compared with a relatively low tax on 
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e-liquids with a high nicotine content, such as JUUL, thus incentivizing the sale of liquid 
with higher concentrations of nicotine.26 

  States that with a specific tax only impose the tax on the number of milliliters in the 
e-liquid and not on the device. For example, Ohio taxes e-liquid at a rate of 10 cents per 
milliliter.27 Some states, including Delaware, North Carolina, and Ohio, only tax liquid that 
contains nicotine, while other states, such as Kansas and Washington, tax e-liquid whether 
or not it contains nicotine.28 

  In contrast, an ad valorem tax is calculated based on a percentage of price of the 
e-cigarette product and often includes the device, cartridges, and e-liquid. Most states that 
impose an ad valorem tax calculate the tax based on the wholesale price of the product. 
New Jersey is one state that calculates the tax based on the retail price of the product. 

April 2021

http://publichealthlawcenter.org/
http://www.publichealthlawcenter.org
http://publichealthlawcenter.org/


www.publichealthlawcenter.org 7Taxing E-Cigarette Products 

  A comprehensive e-cigarette tax would be in the form of an ad valorem tax (based on 
the value of the product), that is assessed on the final product, including all e-liquid and 
functional parts and accessories, at a rate that is on parity with other tobacco products. If 
the breadth of the tax is wide, it would decrease the incentive to sell products with a high 
nicotine content separately. Also, by defining e-cigarettes as tobacco products and taxing 
them as such, the enforcement agency can include them in the existing tax structure rather 
than creating an entirely new system. Finally, an ad valorem tax contains an automatic 
inflation adjustment, since it rises as the cost of the product increases. 

  Some states pursue a combination of strategies. For example, Connecticut imposes a 
specific tax of $0.40 per ml of e-liquid for closed devices, such as disposable e-cigarettes 
and cartridges, and an ad valorem tax of 10 percent of the wholesale price on open 
(refillable) e-cigarette devices and bottled e-liquids. However, tiered tax structures may 
not be a best practice because they are more challenging to administer and may need to 
be frequently adjusted as diverse new products enter the market.29 In addition, products 
that are marketed as disposable often can be refilled and reused, blurring the line between 
“closed system” and “open system” products.

 { Tax Rate: Jurisdictions should consider their goals in taxing e-cigarette products, which 
typically include disincentivizing use and generating revenue. Some states seek to tax 
e-cigarettes at a rate that is equivalent to cigarettes or other tobacco products to avoid 
creating a low-tax incentive to adopt these products: California taxes e-cigarette products 
at a rate that is equivalent to cigarette taxes; Minnesota taxes e-cigarette products at the 
same rate as other tobacco products; and Pennsylvania taxes e-cigarettes at different rates 
than cigarettes and other tobacco products.30 Given the uncertainty of the health effects 
of these products and the likelihood that they can serve as a gateway to other tobacco 
products, taxing them at the same rate as other tobacco products would seem to be the 
approach best tailored to protect youth and other new users from easy initiation.

 { Where to Collect the Tax: The distribution chain for e-cigarettes is different from 
conventional tobacco products. For most tobacco products, the product passes intact from 
the manufacturer to the wholesaler/distributor and then to the retailer, who sells it to the 
customer. In contrast, vape shops often mix e-liquid at the retail level, manufacturing a new 
and different product at the point of sale. Most states with e-cigarette taxes calculate the 
tax based on the wholesale price. Other options that jurisdictions may consider include: 

 ] Impose the tax at the retail level (for example, New York and New Jersey impose a retail 
tax); and/or
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 ] Require retail stores to obtain a state tobacco tax license for a distributor if these 
products are mixed onsite, or are not purchased through licensed distributors or 
wholesalers; and/or

 ] Define mix-your-own vape shops as “manufacturers,” requiring the requisite state 
license as a way to levy the tax on the final cost of the product.

  Since every jurisdiction uses a different approach to collect the tax on tobacco products, it 
is important to review the current structure to determine whether an e-cigarette tax can be 
integrated into it or if the existing system should be updated.

 { Enforcement: Enforcement is a critical component of any successful tobacco control policy. 
If e-cigarette taxes are treated the same as taxes on other tobacco products, the existing 
enforcement framework can be used. Otherwise, a new enforcement structure must be 
created. Because each tax collection structure is unique, seek input from agencies and officials 
who will be charged with implementing and enforcing any proposed e-cigarette tax policy. 

 { Complementary Policy Options: In addition to imposing a tax on e-cigarettes, state and 
local governments can consider other tobacco control policies that would complement an 
e-cigarette tax. For example:

 ] Requiring a license to sell e-cigarettes ensures that governments have a way to track 
retailers and can be used as a tool for limiting retailer location and density;

 ] Prohibiting the sale of flavored tobacco products reduces the number of e-cigarettes for 
sale and may further reduce youth use since e-cigarettes are currently sold in thousands 
of flavors, many designed to appeal to kids; 

 ] Prohibiting price discounts, such as coupons, is a way to counteract tobacco industry 
efforts to lower prices; and

 ] Setting a minimum price on e-cigarettes is another way to increase the cost of such 
products. For example, San Diego County, CA, recently adopted a law requiring a 
minimum price of $10 for e-liquid containers; $20 for electronic smoking devices; and 
$30 for electronic smoking device starter kits.31 

  Alternatively, some jurisdictions have prohibited the sale of e-cigarette products 
altogether. If, however, a jurisdiction is contemplating this approach, it should consider 
including all combustible tobacco products in the restriction.32 For more information on 
these strategies, see the Policy Playbook for E-Cigarettes.33 
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Policy Elements

E-cigarette tax laws should clearly identify the products to be taxed and describe how the tax 
will be administered and enforced. Elements of a well-crafted law include: 

 { Findings and Statement of Purpose: Findings are brief statements of facts or statistics 
that outline the issue, support the need for the policy, and help clarify the policy goal. 
Regulations involving e-cigarette taxes may contain information on the prevalence of 
e-cigarette use among youth and young adults, the known health or environmental34 
risks of e-cigarette use or vaping (whether nicotine or other substances), and the price 
of e-cigarettes relative to other tobacco products. Findings also typically explain how 
the policy is designed to address the identified problems. In the event of litigation, clear 
findings and statements of purpose provide the evidentiary basis for the policy and 
demonstrate the government’s rationale for adopting specific restrictions.

  A local government wishing to adopt an e-cigarette tax should investigate its state’s tobacco 
regulatory scheme to ensure that the local government is not prohibited from enacting such 
a law. The findings should identify the government’s authority to adopt an e-cigarette tax. 

 { Clear Definitions and Concise Language: To avoid confusion about the application of the 
tax, the definitions should explicitly state which e-cigarette products and components 
are covered. The definition also should be broad enough to anticipate and capture future 
product innovations when new products enter the market.35 

 { Clear Scope of Regulation: An e-cigarette tax law should clearly identify the amount of 
the tax, how it is calculated, where the tax is imposed, and whether the tax automatically 
increases over time.

 { Clear Enforcement Procedures: Enforcing e-cigarette taxes can be challenging unless 
clear procedures are established, including penalties that are appropriate and equitable. 
Effective enforcement of these policies often includes coordination among different 
enforcement agencies. It is important to seek input at the policy development stage from 
those who will be in charge of enforcement. Lessons learned from collecting taxes on other 
tobacco products can inform how the e-cigarette tax can be structured and implemented. 
If the government is applying an existing tobacco tax to e-cigarette products, then an 
enforcement infrastructure will already exist. If a separate and distinct tax is being applied 
to e-cigarettes, then enforcement procedures will need to be created. 
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Policy Challenges

Although determining the appropriate type of e-cigarette tax is complicated, a state’s authority 
to impose a tax is clear.36 Governments wishing to create an e-cigarette tax should involve 
potential stakeholders in the process of crafting the law, including public health advocates and 
enforcement authorities. 

Select Legislation and Policies

Below are examples of e-cigarette tax laws around the U.S. If you consider adapting any language from 
these policies, take care to ensure the provision in question is practical and legal in your jurisdiction. 
Please note that the Center does not endorse or recommend any of the following policies. These 
examples are included simply to illustrate how various jurisdictions have approached similar issues.

Jurisdiction Law Law Type Taxed Products Excerpt

California Cal. Rev. & 
Tax. Code § 
30130.51(b) 
(2020)

Cal. Dep’t 
of Tax & Fee 
Admin.

Ad valorem 
tax: 59.63% 
of wholesale 
price

E- cigarette device, 
components, e-liquid 
containing nicotine

“The board shall adopt regulations 
providing for the implementation of 
an equivalent tax on electronic ciga-
rettes … and the methods for collec-
tion of the tax. Such regulations shall 
include imposition of an equivalent 
tax on any device intended to be 
used to deliver aerosolized or vapor-
ized nicotine to the person inhaling 
from the device when sold separate-
ly or as a package; any component, 
part, or accessory of such a device 
that is used during the operation of 
the device, whether sold separately 
or as a package with such device; 
and any liquid or substance contain-
ing nicotine, whether sold separately 
or as a package with any device that 
would allow it to be inhaled.”

Minnesota Minn. Stat. 
Ann. § 
297F.05(3) 
(2020)

Minnesota 
Department 
of Revenue

Ad valorem 
tax: 95% of 
Wholesale 
price

E-cigarette devices sold 
with nicotine cartridges 
and e-liquids that con-
tain nicotine; refillable 
devices sold separately 
are not taxed.

“[A] tax is imposed upon all tobacco 
products in this state and upon any 
person engaged in business as a 
distributor, at the rate of 95 percent 
of the wholesale sales price of the 
tobacco products.”

continued
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Jurisdiction Law Law Type Taxed Products Excerpt

New 
Jersey

N.J. Stat. § 
54:40B-3.4 
(2020)

N.J. Stat. § 
54:40B-3.2 
(2020)

Ad valorem: 
10% of the 
listed retail 
price; specific 
tax: 10 cents 
per ml

Two-tiered: containers 
of e-liquid (subject to the 
ad valorem tax) and pre-
filled cartridges (subject 
to the specific tax)

“a. There is imposed a tax at the 
rate of 10 percent of the listed retail 
sale price of container e-liquid sold 
within the State.

b. The tax imposed pursuant to  
this section shall be collected by  
the seller.”

“There is imposed a tax upon the 
sale, use, or distribution of liquid nic-
otine within this State by a distrib-
utor or wholesaler to a retail dealer 
or consumer at the rate of $0.10 per 
fluid milliliter on the volume of the 
liquid nicotine as listed by the manu-
facturer, and a proportionate rate on 
all fractional parts of a fluid milliliter 
of volume of liquid nicotine as listed 
by the manufacturer.”

New 
Mexico

N.M. Stat. 
Ann. § 
7-12A-3 
(2020)

Specific tax

Two-tiered 
tax: 12.5% of 
product value 
for e-liquid; 
50 cents  
per closed 
system car-
tridges (one-
time use)

Liquid intended to be 
used in an open sys-
tem e-cigarette device 
(does not require 
nicotine); closed system 
single-use, pre-filled 
disposable cartridge 
containing five milliliters 
or less of e-liquid

“For the manufacture or acquisition 
of e-liquid … there is imposed an 
excise tax at a rate equal to twelve 
and one-half percent of the product 
value of the e-liquid.”

“For the manufacture or acquisition 
of closed system cartridges … there 
is imposed an excise tax at a rate of 
fifty cents ($.50) per closed system 
cartridge.”

New York N.Y. Tax § 
1181 (2020)

N.Y. Pub. 
Health Law § 
1399-aa (17) 
(2020)

Ad valorem: 
20% supple-
mental sales 
tax

“[V]apor products” 
(does not have to con-
tain nicotine)

“[T]here is hereby imposed a tax of 
twenty percent on receipts from the 
retail sale of vapor products sold in 
this state. The tax is imposed on the 
purchaser and collected by the vapor 
products dealer….”

continued
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Jurisdiction Law Law Type Taxed Products Excerpt

Vermont 32 Vt. 
Stat. Ann. 
§ 7811(a) 
(2020)

32 Vt. Stat. 
Ann. § 
7702(15) 
(2020)

Ad valor-
em: 92% of 
wholesale 
price

E-cigarette devices, 
e-liquid even if it does 
not contain nicotine; re-
pair parts, accessories, 
and charging devices 
that can only be used 
in vaping devices or are 
custom made for vaping 
devices; vaping apparel 
such as hoodies

“The tax is intended to be imposed 
only once upon the wholesale sale 
of any other tobacco product and 
shall be at the rate of 92 percent of 
the wholesale price for all tobacco 
products except snuff…”

Other Helpful Resources

The Public Health Law Center has many resources on our website about Taxation and Product 
Pricing as well as E-Cigarettes. In particular, the Policy Playbook for E-Cigarettes contains an 
overview of different policy strategies and the U.S. E-Cigarette Regulations — 50 State Review 
provides detailed information updated quarterly on e-cigarette regulation in all 50 states. 

Contact Us

Please feel free to contact the Public Health Law Center at publichealthlawcenter@ 
mitchellhamline.edu with any questions about the information included in this guide. 

This publication was prepared by the Public Health Law Center at Mitchell Hamline School of Law, St. Paul, 
Minnesota, and made possible with funding from the Robert Wood Johnson Foundation. The Public Health Law 
Center provides information and legal technical assistance on issues related to public health. The Center does not 
provide legal representation or advice, and this document should not be considered legal advice. Its contents are 
solely the responsibility of the authors and do not necessarily represent the official views of the Foundation.
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32 See, e.g., San Francisco, Cal. Mun. Code. Sec. 19S.2 (2020); Richmond, Cal. Mun. Code. Sec. 7.106.030(k); Santa 
Clara County, Cal. Mun. Code. Sec. B11-578(l) (2020). 

33 See Policy Playbook for E-Cigarettes, supra note 4.

34 See, e.g., Public Health Law Center, Disposing of E-Cigarette Waste for Schools: FAQ (2019), https://www.publichealthlaw-
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means any device that may be used to deliver aerosolized or vaporized nicotine to the person inhaling from the device, 
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36 There have been few lawsuits regarding e-cigarette taxes. For example, an e-cigarette retailer sued the state of Pennsylva-
nia challenging whether e-liquids that do not contain nicotine may be taxed under state law. The court determined that it 
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