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HEALTHY OUTDOOR AREAS
IN TRIBAL COMMUNITIES

Keeping the Outdoors Commercial Tobacco-Free
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Tribal Nations possess inherent
sovereign authority to protect
the health, safety, and welfare

of their citizens. This authority
includes the ability to enact laws
and policies regulating the use
of commercial tobacco' products
within Tribal jurisdictions.?

d 5 N
In exercising this authority, Tribal communities e =1 THIS IS A
are positioned to advance public health in ways e SR SMOKE
rooted in their cultural values and based on their . FREE
governance structure and community priorities. S R T AR,‘EA
Adopting a smoke-free and commercial tobacco- i B U "‘\'{\’E‘g‘

i =2
=

free policy is one public health approach Tribal EEN | 10510 suckeo
communities can take that supports healthier : -

community environments while promoting Tribal
self-determination. Photo: Robert Slocum, Topic Media

1 The Public Health Law Center recognizes that traditional and commercial tobacco are different in the ways they are planted, grown,
harvested, and used. Traditional tobacco is and has been used in sacred ways by Indigenous communities for centuries. In compari-
son, commercial tobacco is manufactured with chemical additives for recreational use and profit, resulting in disease and death. For
more information visit the National Native Network website: https://keepitsacred.itcmi.org.

2 United States v. Wheeler, 435 U.S. 313, 322-23 (1978) (quoting FELIX COHAN, HANDBOOK OF FEDERAL INDIAN LAW 122 (1945)); see also
LAWRENCE O GOSTIN, PUBLIC HEALTH LAW: POWER, DUTY, RESTRAINT 5, 8-9 (2d ed. 2008).
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Many Tribes draw an important distinction between commercial tobacco and the sacred,
traditional use of tobacco. Because traditional tobacco holds deep cultural, spiritual, and
ceremonial significance for Tribes, it should be explicitly protected in any policy framework.
Thoughtfully crafted policies can honor and uphold practices associated with traditional
tobacco, while still addressing the harm associated with commercial tobacco use.

This model policy language is intended as a flexible guide rather than a one-size-fits-all solution.
Each Tribal community has its own legal framework, cultural teachings and community needs,
and policy language should be adapted accordingly. Tribes should tailor definitions, enforcement
approaches, designated areas, and implementation strategies to align with their governance
processes and community values. Engaging Elders, youth, cultural leaders, and community
members in the development and refinement of policy language can help ensure that the final
policy is effective and reflects the Tribe’s vision for health and sovereignty. For Tribes that pass
policies through resolutions, sample resolution language is included in Appendix A.

This publication was prepared by the Public Health Law Center at Mitchell Hamline School of Law, St. Paul,
Minnesota, located in the Bdote Region of the traditional homelands of the Dakota People, and made possible with
funding from the Robert Wood Johnson Foundation. The Public Health Law Center wishes to thank Elidia Adams-
Loya of Yurok, Tolowa, Health Promotion & Education Supervisor, United Indian Health Services, Inc., for her review
of this publication.

The Public Health Law Center provides information and legal technical assistance on issues related to public
health. The Center does not provide legal representation or advice, and this document should not be considered
legal advice. Its contents are solely the responsibility of the authors and do not necessarily represent the official
views of the Foundation.
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POLICY FOR OUTDOOR AREAS

Section 1: Purpose 3
Section 2: Definitions 4
Section 3: Traditional Tobacco 6
Section 4: Prohibitions of Smoking and Commercial Tobacco Product Use in Unenclosed Areas 6
Section 5: Enforcement 7
Section 6: Implementation 8
Section 7: Severability 8
Section 8: Effective Date 8
Appendix A: Sample Resolution Language 9

Section 1: Purpose

Note

The purpose section can be tailored to each Tribal community’'s needs. Often, purpose statements
for Tribal communities are developed collaboratively within a coalition or work group and tailored
to community needs. For example, Tribes may choose to include the outdoor areas of Tribal
enterprises and government buildings. Sample language is provided throughout.

(A) The purpose of this commercial tobacco-free policy is to create a safe environment for
the people of [ Tribal nation/community ] and to promote the health and well-being of
the community and visitors to [ Tribal community’s ] outdoor areas, enterprises, and
government buildings.
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Section 2: Definitions

Note

Definitions can be added or amended as needed to meet a Tribal community’s specific needs.
For instance, if a Tribe has developed a definition for traditional or sacred tobacco, it could be
included here.

(A) "Commercial tobacco product” means:

(1) any commercially -produced product containing, made, or derived from tobacco
or nicotine, whether natural or synthetic, that is intended for human consumption,
whether chewed, smoked, absorbed, dissolved, inhaled, snorted, sniffed, ingested
by any other means, including but not limited to, cigarettes; cigars; cheroots;
stogies; perique; granulated, plug cut, crimp cut, ready rubbed, and other smoking
tobacco; snuff; snuff flour; cavendish; plug and twist tobacco fine cut and other
chewing tobaccos; shorts; refuse scraps, clippings, cutting and sweepings of
tobacco; and other kinds and forms of tobacco. Tobacco product does not include
any nicotine cessation product that has been authorized by the U.S. Food and Drug
Administration to be marketed and for sale as “drugs,” “devices,” or “combination
products,” as defined in the Federal Food, Drug, and Cosmetic Act; or

(2) any electronic smoking device and any substances that may be aerosolized or
vaporized by such device, whether or not the substance contains nicotine;

(B) “Electronic smoking device” means any product containing or delivering nicotine or any
other substance, whether natural or synthetic, intended for human consumption through
the inhalation of aerosol or vapor from the product. Electronic smoking device includes,
but is not limited to, devices manufactured, marketed or sold as e-cigarettes, e-cigars,
e-pipes, vape pens, mods, tank systems, or under any other product name or descriptor.
Electronic smoking device includes any component part of a product, whether or not
marketed or sold separately.

(C) "Enterprise” means any business, facility, or commercial operation owned, operated,
or controlled by the [ Tribal community ], including but not limited to gaming facilities,
hospitality venues, retail establishments, and other revenue-generating activities,
regardless of whether such entities are managed directly by the Tribal government or
through a separate board, corporation, or management structure.
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(D) “Government buildings” means any enclosed structure or portion thereof, whether
permanent or temporary, that is owned, leased, controlled, or operated by the Tribe or
any Tribal governmental department, and that is used to conduct official Tribal business,
governance, or the delivery of governmental programs, services, or functions.

(E) “Person” means any human, business, corporation, partnership, cooperative association,
personal representative, receiver, trustee, assignee, or any other legal entity.

(F) “Proprietor” means the party who ultimately controls, governs, or directs the activities
at the public place or place of employment, regardless of whether the party is owner or
lessee of the public place or place of employment. The term “proprietor” may apply to a
corporation, partnership, limited liability company, or other entity, as well as an individual.

(G) “Public event areas” means any publicly or Tribally owned places used for an event
open to the general public within [ Tribal community ], regardless of any fee or age
requirement, including but not limited to, a farmers’ market, youth focused event, or
community gathering.

(H) “Public place” means any public or Tribally owned place open to the general public,
regardless of any fee or age requirement, including but not limited to parking lots,
sporting facilities, and playgrounds.

(I) “Recreational area” means any publicly or Tribally owned area, including sidewalks and
parking lots located within the area, that is open to the general public for recreational
purposes, regardless of any fee or age requirement. The term “recreational area” includes,
but is not limited to, facilities, parks, playgrounds, athletic fields, restrooms, picnic areas,
golf courses, walking paths and trails, and community gardens.

(J) “Smoking” (or “Smoke”) means inhaling, exhaling, burning, or carrying any commercial
tobacco product that is intended for inhalation. Smoking includes carrying or using an
activated electronic smoking device.

(K) “Visitor” means any person present within a designated smoke and tobacco free- outdoor
area who is not a Tribal member.
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Section 3: Traditional Tobacco

Note

Tribal communities can include in this section their unique language, meanings and practices
around traditional tobacco in an effort to promote its use.

(A) [ Tribal community ] recognizes the value of traditional and ceremonial tobacco; therefore,
nothing in this policy prevents the use of tobacco products by any person for traditional or
ceremonial practice.

Section 4: Prohibitions of Smoking and Commercial Tobacco Product
Use in Unenclosed Areas

Note

This section prohibits smoking and commercial tobacco use in a range of outdoor areas. Tribes
may wish to define outdoor areas to include its enterprises and government buildings and can
include other spaces as well. The following list can be expanded, amended, or tailored to list
specific spaces where smoking and commercial tobacco use is prohibited.

(A) Smoking and commercial tobacco product use is prohibited in the unenclosed areas
and within 25 feet of the following places within [ Tribal community ] [ enterprises and
government buildings ], including but not limited to:

(1) Recreational areas;

(2) Tribal government offices;
(3) Places of employment;

(4) Ceremonial grounds;

(5) Public event areas; or

(6) Other public places
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(B) [ Tribal community ] retains the authority to designate certain areas for smoking and
commercial tobacco use within the enterprises and recreation areas listed above.

Note

The most protective approach, from a public health standpoint, is to prohibit smoking anywhere
on [ Tribal community ] premises. However, if a Tribal Community wants to allow limited outdoor
smoking, the narrowest way to do so would be to include a designated smoking area. From a
public health standpoint, the preferable approach would be to allow on the premises only one
designated smoking area that is required to be at least 25 feet from interior areas and from
outdoor areas frequented by other residents and children.

Section 5: Enforcement

Note

Tribal communities vary based on policy enforcement practices and resources available. If
mechanisms are already in place for enforcement (and for cessation referrals, if appropriate),
include those details in this section. Communities may also wish to address enforcement
differently for employees versus visitors or community members.

(A) The success of this policy depends on the consideration and cooperation of all.

(1) Compliance with the [ Tribal community ] [ title of policy ] is mandatory for all persons
visiting the areas outlined in Sec. 4 of this policy.

(2) Any person found violating this policy will be reminded to comply. Failure to comply
with this policy may result in being asked to leave the area.

(3) A person found violating this policy will be referred to cessation services, as needed.
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Section 6: Implementation

(A) [ Tribal community or Tribal department ] will post a clear, conspicuous, and unambiguous
“Keep Tobacco Sacred: No Smoking and Commercial Tobacco Product Use” or “Smoke-Free
and Commercial Tobacco-Free” sign at each entrance to the area, and in at least one other
conspicuous point within the area. Signs posted on the exterior of buildings to comply
with this policy will include the 25-foot distance requirement set forth in Sec. 4.

(B) The [ Tribal community ] will be notified about this policy at community events and by such
resources as newsletters and newspapers.

Note

Some employers in Tribal communities may want to include this policy in an employee handbook.

Section 7: Severability

If any provision of this policy, or the application thereof to any person or circumstance, is held
invalid, such invalidity will not affect any other provision of this policy that can be given effect
without the invalid provision or application. Each invalid provision or application of this policy
is severable.

Section 8: Effective Date

This policy will take full force and effect on [ date of enactment ].
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Appendix A: Sample Resolution Language

[ TRIBAL NATION/COMMUNITY NAME ]
TRIBAL COUNCIL RESOLUTION NO. [ ]

A RESOLUTION ADOPTING A SMOKE-FREE AND COMMERCIAL
TOBACCO-FREE OUTDOOR AREAS POLICY [ OR TITLE OF POLICY ]

WHEREAS, the [ Tribal nation/community ] is a sovereign nation possessing inherent authority
to enact laws and policies to protect the health, safety, and welfare of its citizens, including the
power to regulate the use of commercial tobacco products on Tribal lands;

WHEREAS, commercial tobacco products, including cigarettes, cigars, e-cigarettes, smokeless
tobacco, and nicotine pouches, pose significant health risks, contribute to secondhand smoke
exposure, and create environmental hazards through litter and waste;

WHEREAS, the [ Tribal nation/community ] recognizes and respects the sacred and ceremonial
use of traditional tobacco by Tribal members and does not intend this policy to restrict or
interfere with those practices;

WHEREAS, creating smoke-free and commercial tobacco-free outdoor areas supports the
health and wellness of Tribal members, particularly youth, Elders, and other vulnerable
populations, while promoting environmental stewardship of Tribal lands and public spaces;

NOW, THEREFORE, BE IT RESOLVED that the [ Tribal council/governing body ] of the [ Tribal
nation/community ] hereby adopts the Smoke-Free and Commercial Tobacco-Free Outdoor
Areas Policy, effective immediately, and directs Tribal staff and departments to implement the
policy in accordance with its terms;

BE IT FURTHER RESOLVED that Tribal departments will provide signage, education, and culturally
appropriate outreach to inform community members of the policy and support compliance;

BE IT FURTHER RESOLVED that the policy will be reviewed periodically to ensure it continues to
meet the health, cultural, and environmental priorities of the [ Tribal nation/community name 1.

Certification

| hereby certify that the [ Tribal council/governing body ] of the [ Tribal nation/community ]
adopted the foregoing resolution at a Council meeting held on [ date ].

[ Name ], Tribal Council Leader [ Name ], Tribal Secretary
[ Date ] [ Date ]
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