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The Tobacco Control Legal
Consortium has created

this series of legal technical
assistance guides to serve as a
starting point for organizations
interested in implementing
certain tobacco control measures.

We encourage you to consult with local legal

counsel before attempting to implement these
measures.! For more details about these policy
considerations, please contact the Consortium.

Background

All states in the U.S. have laws prohibiting retailers from selling tobacco products to minors. In most
states, the minimum legal sales age (MLSA) for tobacco products is 18, and a few states have raised it to
19. In 2015, Hawaii became the first state to raise the MLSA to 21, with the law taking effect on January 1,
2016.2 California followed suit soon after, with its MLSA 21 law taking effect on June 9, 2016.3 As of Sep-
tember 2016, at least 200 localities in fourteen states have raised the MLSA to 21,% including New York
City, which in November 2013 became the first major city in the U.S. to raise its tobacco sales age to 21.°

www.publichealthlawcenter.org


http://www.publichealthlawcenter.org

PUBLIC HEALTH
LAW CENTER

Tobacco Control Legal Consortium

October 2016

In 2015, the Institute of Medicine (now the
Health and Medicine Division of the National
Academies of Sciences, Engineering, and Med-
icine) (IOM) released a report containing com-
pelling evidence of the significant public health
benefits of raising the legal sales age for tobacco
products.® The Institute studied existing liter-
ature on tobacco use patterns, developmental
biology and psychology, health effects of tobac-
co use, and national youth access laws. It also
conducted mathematical modeling to predict
the likely public health outcomes of raising the
minimum legal sales age for tobacco products
to 19, 21 and 25 years. The report found that an
increased tobacco sales age helps delay smok-
ing initiation among youth, which leads to lower
smoking prevalence rates. In turn, this would
significantly increase not just the length, but also
the quality, of life across populations. The IOM
concluded that raising the minimum sales age
today to 21 would result in a 12 percent decrease
in tobacco use, approximately 223,000 fewer
premature deaths, 50,000 fewer deaths from
lung cancer, and 4.2 million fewer years of life
lost for those born between 2000 and 2019.”

In 1992, Congress passed a law (known as the
Synar Amendment?®) which conditioned state eli-
gibility for substance abuse prevention and treat-
ment block grants on the state setting its MLSA
for tobacco products no lower than 18 years

old. Later that decade, the U.S. Food and Drug
Administration (FDA) issued a regulation that
established a federal MLSA of 18 years old and
required state and local governments to request a
waiver to increase the MLSA in their jurisdictions.
However, the FDA regulation was invalidated by
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the U.S. Supreme Court’s decision in FDA v. Brown
& Williamson Tobacco Corp.® In that case, the
Court held that the FDA did not have authority

to regulate tobacco products. In 2009, Congress
passed the Family Smoking Prevention and Tobac-
co Control Act,”® which expressly gave the FDA
authority to regulate tobacco products while also
delineating the areas where states retained their
authority to regulate these products. This 2009
law actually prohibits the FDA from establishing a
MLSA higher than 18 years old." However, it also
required the FDA to convene an expert panel to
study the public health implications of raising
the MLSA and report its findings to Congress by
2014.2 Regardless of these current limitations on
the FDA, all state and many local governments
continue to have authority to increase the MLSA
for tobacco products.

This guide provides information for state and
local policymakers, advocates, and others who
are considering raising the MLSA for tobacco and
related products as a tobacco control strategy.

Policy Benefits

e Raising the MLSA would likely lower overall
tobacco use rates by reducing and delaying
the onset of tobacco use. Increasing the
MLSA for tobacco and related products could
promote tobacco control efforts by helping
to reduce the number of young people who
start using tobacco, as well as by delaying
the potential onset of tobacco use by many
youth and young adults. Delaying the onset
of tobacco use is associated with several
long-term health benefits. Not only does it
reduce the number of life-years available
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for tobacco use (and of course, the longer a
person uses tobacco, the higher the risk of
developing severe health consequences),

but delays in onset are also associated with
a higher probability of successful cessation
efforts later.”® Raising the MLSA also has
been linked to reduced smoking prevalence
rates, especially among older youth. For
example, studies of England’s experience
when it raised the MLSA for cigarettes from
16 to 18 years of age in late 2007 have shown
that this increase was associated with rapid
and significant drops in smoking prevalence
among 16 and 17 year olds regardless of
socioeconomic status, even though smoking
by (as opposed to sales to) this age group was
not made illegal."*

Raising the MLSA would likely reduce youth
access and usage in particular. Based on stud-
ies showing the effectiveness of youth access
laws when they are enforced,” increasing

the MLSA is likely to be particularly effec-
tive in reducing tobacco usage among high
school-aged youth by reducing their access

to tobacco products. Studies have indicated
that older underage youth (i.e. those who are
closer to age 18) are more likely to succeed

in buying tobacco in stores.'® Further, high
school friends and peers of legal age are an
important social source of tobacco for under-
age youth.” Increasing the MLSA would not
only make it more difficult for older youth to
buy tobacco products, but would reduce the
likelihood that a high school student will be of
legal age and able to buy tobacco products for
younger classmates or underage friends.'®
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Raising the MLSA would offer a complement
to proven tobacco control measures. While
tobacco control strategies such as smoke-
free laws have proven highly effective, in-
creasing the MLSA could be a complementa-
ry strategy, and in some cases, may be more
politically viable.

Raising the MLSA would simplify ID checks
for retailers. Finally, an administrative benefit
of increasing the MLSA to 21 years old is that
it could facilitate compliance efforts in some
jurisdictions. State drivers’ licenses typically
indicate that a driver is under the age of 21in
some way (using format, colors, photo place-
ment, etc.); some jurisdictions also require
an indication that the driver may be under

18 years old. In these jurisdictions, making
the MLSA for tobacco and alcohol the same
could simplify ID checks for retailers.

Policy Considerations

Looking at the bigger public policy picture.
Proposals to increase the MLSA for tobac-

co have generated mixed reactions among
public health advocates when such laws are
linked with laws that penalize underage youth
for purchase, use, or possession of tobacco
products (PUP laws).” PUP laws have been
criticized as not being effective in reducing
underage tobacco use.?° Advocates also have
argued that they divert focus and energy
from addressing irresponsible retailers and
tobacco industry behavior, are difficult to
enforce, can hinder enforcement efforts of
MLSA laws by prohibiting use of underage
buyers in compliance check operations,
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and open the door to selective enforcement

against young persons of color.?’ Some PUP
laws also have been used to preempt local
tobacco control authority.?? Thus, advocates
have at times expressed doubts that efforts
to increase age limits are a good use of
limited resources when other measures —
such as tax increases, smoke-free laws, and
promoting better enforcement of existing
tobacco control laws — have proven track
records and focus on industry responsibility
for marketing an addictive and disease-caus-
ing product. While these are important
considerations to bear in mind, a developing
body of research indicates that raising the
sale age could be a useful tobacco control
policy option in certain circumstances. Thus,
it continues to be one of several reasonable
alternatives in the tobacco control tool box.

www.publichealthlawcenter.org

Understanding the larger legal framework. A
comprehensive understanding of the state or
local network of tobacco control laws also is
important—age restrictions could be implicat-
ed in a number of areas, including MLSA provi-
sions, separate PUP laws, provisions restricting
the age of sales clerks who can handle tobacco
sales, or provisions applying to where vending
machines can be located, to name a few. In ad-
dition, in some states, the age restriction may
be tied to the state’s age-of-majority law. Thus,
an understanding of all these laws and how
they may relate to each other is necessary.

Increasing the legal age for sales as opposed
to purchases. For the states with a MLSA law
where it is not politically feasible to repeal
PUP laws, one way to address concerns raised
by PUP laws would be to increase the age only
for legal sales, and remove the PUP altogether,
or leaving the legal possession or use age at 18.
A potential benefit of this approach is that it
could help in the transition for those tobacco
users who would be made newly underage
but nonetheless are addicted — while they
could no longer legally buy tobacco products,
at least they would not be subject to civil and/
or criminal liability for doing so or for using

or possessing tobacco products. On the other
hand, in addition to enforcement challenges, it
could raise concerns about fairness and equal
protection if young teenagers (i.e., under 18
years old) are subject to sanctions for pur-
chasing, using, or possessing tobacco prod-
ucts, but not young adults (i.e. ages 18-20
years old).?* The equal protection arguments
are further explained below.
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Determining how much to increase the
MLSA. At least seven jurisdictions in the U.S.
(four states? and two counties?) set the
minimum legal age limit for tobacco purchas-
es or sales at 19 years old. Many cities such as
Boston, Chicago, Cleveland, Kansas City, New
York and the states of Hawaii and California,
have set the MLSA at 21,%” and other jurisdic-
tions have considered similar laws.?® Increas-
ing the MLSA to age 21 would delay or reduce
tobacco usage to a greater extent than to age
19, and could have a larger effect in reduc-
ing underage access to tobacco through the
social source of legal-age peers.

Allowing exemptions. California’s MLSA 21
law exempts “active duty military personnel
who are 18 years of age or older."? Also, two
New York counties that have raised their
MLSA to 19 years of age exempt sales to
members of the U.S. military who are 18 years
old.3® Although these exemptions may have
political appeal, no public health rationale
justifies them. Moreover, they complicate
enforcement. For example, military identifica-
tions typically do not specify whether or not
a soldier is “active duty,” which poses chal-
lenges for enforcing California’s law. Finally,
exemptions can make a law more susceptible
to equal protection challenges because it
treats similar people differently. (Incidentally,
Hawaii's law has no exemptions.)

Restricting the age of sales clerks. As ex-
plained above, friends or peers who work

in stores that sell tobacco products are a
key social source of tobacco for underage
youth.? Thus, to maximize the public health
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benefits of increasing the MLSA, the legal
minimum age for sales clerks handling tobac-
co products could also be set or increased.
However, this may raise concerns among con-
venience store owners because they often hire
teenagers and young adults to staff their store.
Also, such a policy might limit employment
opportunities for youth in rural areas, where
fewer jobs for young people are available.

Implementation considerations. Increasing
the MLSA might also increase the number of
addicted users who would become underage
as a result of the change in the MLSA. Of
course, this concern would be resolved within
three years or less, depending on whether
the MLSA was increased to 19, 20, or 21 years
of age. One way to address these concerns
would be to require notices about the MLSA
posted in the store to include information
about how users can obtain help with cessa-
tion efforts. Another approach could be to
exempt from the new law those who are 18
and over at the time the law goes into effect,
but who would otherwise be underage under
the new law — in other words, to “grandfa-
ther"” in those who were of legal age to buy

or use tobacco, but would be made underage
by increasing the MLSA. Before Hawaii's
statewide MLSA 21 law took effect, Hawaii
County passed a law that included such a
provision.?? While grandfather provisions
might seem feasible, they pose enforcement
challenges not present with a universal MLSA
21 law and minimize the law's immediate
public health benefits. In addition, communi-
ties need to know what effective enforcement
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mechanisms exist — or need to be estab-
lished — for successful implementation, such
as a retailer licensing program.

Possible Legal Challenges

While laws that increase the MLSA for tobacco

products might encounter challenges brought on
other grounds, the more likely challenges would be
based on preemption or equal protection grounds.

e Preemption. Preemption occurs when a
higher level of government (e.g. federal or
state) eliminates or limits the authority of
a lower level of government (e.g. state or
local) to regulate a certain issue. Preemption
has important implications for public health
issues because of the vital role of state and
local authorities in this area.>® Many of the
lessons learned about preemption come from
the field of tobacco control. One tobacco
industry strategy has been to push for the
inclusion of language in state youth access
laws that could preempt local government
authority to pass smoke-free and other to-
bacco control laws.?* The Centers for Disease
Control and Prevention have identified 22
states with youth access laws that include
preemptive language relating to local author-
ity over sales of tobacco products.® Thus,
particularly for local jurisdictions, it would
be important to assess whether any state
law might limit local authority to increase
the MLSA, and if so, what the scope of those
limitations might be (e.g. the state law only
limits local authority to pass tobacco con-
trol laws with criminal sanctions, but local
governments can pass laws that only impose
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civil sanctions).3¢ Also, it is important to
assess whether a state’s age-of-majority law
might impliedly preempt an effort to raise the
MLSA for tobacco products. Such an argu-
ment seems unlikely to prevail in most cases,
but each situation would depend on the state
law’s language and how the law has been
interpreted by courts.?’

Equal Protection. The concept of equal
protection comes from the U.S. Constitution
and is included in many state constitutions as
well. It embodies the principle that similar-
ly-situated people are entitled to equal treat-
ment by the law — so that if the law treats
one person differently from another, there
must be a fair and logical basis for the differ-
ential treatment.3® Typically, laws relating to
age limits are treated with great deference by
courts. As long as these laws are rationally
related to a legitimate government interest,
they are usually upheld.** Thus, equal protec-
tion challenges to state laws increasing the
MLSA for alcohol purchases or consumption,
for example, have not been successful.*° Sim-
ilarly, laws increasing the MLSA for tobacco
products likely would be upheld, given the
government's legitimate interest in protecting
public health and preventing youth access to
tobacco products, and the research indicat-
ing that delaying onset of tobacco use among
young people has both immediate and long-
term public health and safety benefits. Also,
avoiding exemptions to the law is another
way to minimize the likelihood of successful
equal protection challenges.
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Select legislation and policies

Below are examples from some jurisdictions that have set the minimum legal age for the sale and/or purchase
of tobacco products at 21 years of age.”! A state or local government considering whether to adapt any
language from the following policies should take care to ensure that the language is appropriate, practical,
and legal for its jurisdiction. Please note that the Tobacco Control Legal Consortium does not endorse or
recommend any of the following policies. We have included these examples simply to illustrate how various
jurisdictions have regulated the minimum legal age for sale and/or purchase of tobacco and related products.

Ordinance/

Jurisdiction Statute Excerpts from text of law

Hawaii S.B.1030 Section 3. § 709-903. Tobacco products and electronic smoking devices;
SD1HD2, persons under twenty-one years of age.
28th Leg.

(Haw. 2015) (1) Effective January 1, 2016, it shall be unlawful to sell or furnish a tobacco
product in any shape or form or an electronic smoking device to a
person under twenty-one years of age.

(2) Effective January 1, 2016, signs using the statement, “The sale of
tobacco products or electronic smoking devices to persons under
twenty-one is prohibited,” shall be posted on or near any vending
machine in letters at least one-half inch high and at or near the point
of sale of any other location where tobacco products or electronic
smoking devices are sold in letters at least one-half inch high.

(3) It shall be unlawful for a person under twenty-one years of age to
purchase any tobacco product or electronic smoking device, as those
terms are defined in subsection (5)....

(4) Any person who violates subsection (1) or (2), or both, shall be fined
$500 for the first offense. Any subsequent offenses shall subject the
person to a fine not less than $500 nor more than $2,000. Any person
under twenty-one years of age who violates subsection (3) shall be
fined $10 for the first offense. Any subsequent offense shall subject
the violator to a fine of $50, no part of which shall be suspended, or
the person shall be required to perform not less than forty-eight hours
nor more than seventy-two hours of community services during hours
when the person is not employed and is not attending school.

continued
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Ordinance/

Jurisdiction Statute

California S.B. 7 (Cal.
2015)

www.publichealthlawcenter.org

Excerpts from text of law

Section 4. § 22956. All persons engaging in the retail sale of tobacco
products shall check the identification of tobacco purchasers, to establish
the age of the purchaser, if the purchaser reasonably appears to be under 21
years of age.

Section 5. § 22958(a).

(1) An enforcing agency may assess civil penalties against any person,
firm, or corporation that sells, gives, or in any way furnishes to another
person who is under 21 years of age, any tobacco, cigarette, cigarette
papers, any other instrument or paraphernalia that is designed for the
smoking or ingestion of tobacco, products prepared from tobacco, or
any controlled substance ...

(2) This subdivision does not apply to the sale, giving, or furnishing of
any of the products specified in paragraph (1) to active duty military
personnel who are 18 years of age or older. An identification card
issued by the United States Armed Forces shall be used as proof of age
for this purpose.

Section 6. § 22963(a). The sale, distribution, or nonsale distribution of
tobacco products directly or indirectly to any person under 21 years of age
through the United States Postal Service or through any other public or private
postal or package delivery service at locations, including, but not limited to,
public mailboxes and mailbox stores, is prohibited.

Section 8. § 308(a)(1)(A)(i). Every person, firm, or corporation that knowingly
or under circumstances in which it has knowledge, or should otherwise have
grounds for knowledge, sells, gives, or in any way furnishes to another
person who is under 21 years of age any tobacco, cigarette, or cigarette
papers, or blunt wraps, or any other preparation of tobacco, or any other
instrument or paraphernalia that is designed for the smoking or ingestion

of tobacco, products prepared from tobacco, or any controlled substance, is
subject to either a criminal action for a misdemeanor or to a civil action ...

continued
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Jurisdiction

Suffolk
County, NY

Dover, MA

www.publichealthlawcenter.org

Ordinance/
Statute

Regulatory
Local Laws
ch. 792

Smoking:
Sale of
Tobacco and
Nicotine
Delivery
Products

Excerpts from text of law

§792-3 (A)(2) Prohibitions; posting of sign; proof-of-age

Sale of tobacco products or herbal cigarettes in such places, other than by

a vending machine, shall be made only to an individual who demonstrates,
through a valid driver’s license or nondriver's identification card issued by
the Commissioner of Motor Vehicles, the federal government, any United
States territory, commonwealth or possession, the District of Columbia, a
state government within the United States or a provincial government of

the dominion of Canada, or a valid passport issued by the United States
government or any other country, or an identification card issued by the
Armed Forces of the United States, that the individual is at least 21 years

of age. Such identification need not be required of any individual who
reasonably appears to be at least 27 years of age; provided, however, that such
appearance shall not constitute a defense in any proceeding alleging the sale
of a tobacco product or herbal cigarettes to an individual under 21 years of age.

§792-9 Sales restrictions

No person shall sell or offer for sale e-cigarettes or liquid nicotine within the
County of Suffolk to persons under 21 years of age.

http://legis.suffolkcountyny.gov/Res0s2014/i1039-14.pdf

§ 220-6 Retail sale of tobacco products.

B. No person shall sell tobacco products or nicotine delivery products to any
person under the age of 21 years or, not being his/her parent or guardian, give
tobacco products or nicotine delivery products to any person under the age of 21.

http://ecode360.com/10428043

continued
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. Ordinance/
Jurisdiction Statute
New York Local Laws
City, NY No. 094

(Nov. 19,
2013)

Excerpts from text of law

§17-706 Sale of cigarettes, tobacco products, or electronic cigarettes to
minors and young adults prohibited.

a.

Any person operating a place of business wherein cigarettes, tobacco
products, or electronic cigarettes are sold or offered for sale is prohibited
from selling such cigarettes, tobacco products, or electronic cigarettes
to individuals under twenty-one years of age. Sale of cigarettes, tobacco
products, or electronic cigarettes in such places, shall be made only

to an individual who demonstrates, through a driver's license or other
photographic identification card issued by a government entity or
educational institution, that the individual is at least twenty-one years
of age. Such identification need not be required of any individual who
reasonably appears to be at least thirty years of age, provided, however,
that such appearance shall not constitute a defense in any proceeding
alleging the sale of cigarettes, tobacco products, or electronic cigarettes
to an individual under twenty-one years of age.

www.publichealthlawcenter.org
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Other helpful resources

The Tobacco Control Legal Consortium'’s web-
site includes a Sample Resolution and a Sample

Ordinance for Creating a Minimum Legal Sales
Age of 21 for Tobacco Products. The website
also features several publications explaining the
federal Family Smoking Prevention and Tobacco
Control Act of 2009, and its impact on state and
local tobacco control authority. The Preventing

Tobacco Addiction Foundation supports increas-
ing the MLSA for tobacco and related products to
21 years old. Its website (http://www.tobacco?21.
org) has additional information, including model
legislation. The Institute of Medicine's report,
along with related materials on raising the legal
tobacco sales age, is available on the Health and
Medicine Division's website. The CDC has a fact
sheet on youth and tobacco use, with links to oth-
er resources and data about youth tobacco access
and use. The Campaign for Tobacco-Free Kids has

a website on the topic and also has created fact
sheets with data about increasing the minimum
legal sale age for tobacco products, enforcing

Tobacco21 laws, and policy issues relating to laws
that penalize underage users.

Contact us

Please feel free to contact the Tobacco Control
Legal Consortium at publichealthlawcenter@
mitchellhamline.edu with any questions about
the information included in this guide or to dis-

cuss local concerns you may have about imple-
menting such a policy.
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This publication was prepared by the Public Health Law Center
at Mitchell Hamline School of Law, St. Paul, Minnesota.

The Public Health Law Center provides information and
legal technical assistance on issues related to public health.
The Center does not provide legal representation or advice.
This document should not be considered legal advice.

Endnotes

1 The information contained in this document is not intended
to constitute or replace legal advice.

2 Haw. Rev. STAT. § 709-908 (2015); CAL. Bus. & PrRor. CoDE
§22958(a)(2) (2016). Other state legislatures that have
considered raising the legal minimum age for purchasing
tobacco products to 21 include New Jersey, New York, Texas,
Utah, and Washington D.C. See, e.g., Lee Davidson, Lawmak-
ers Seek to Raise Smoking Age to 21, SALT LAKE TRriB., Nov. 26,
2013, http:/www.sltrib.com/sltrib/politics/56930258-90/
age-among-health-limit.html.csp; More States Consider
Raising Minimum Age for Tobacco Sales, CONVENIENCE STORE
NEws, May 17, 2013, http://www.csnews.com/top-story-to-
bacco-more_states_consider_raising_minimum_age_for_to-
bacco_sales-63672.html.

3 California Department of Public Health, New Landmark Cal-
ifornia Tobacco 21 Law, https://www.cdph.ca.gov/programs/
tobacco/Pages/Tobacco21.aspx.

4 Campaign for Tobacco-Free Kids, States and Localities That
Have Raised The Minimum Legal Sale Age for Tobacco Products
to 27 (last accessed Sept. 19, 2016), http://www.tobac-
cofreekids.org/content/what_we_do/state_local_issues/
sales_21/states_localities_MLSA_21.pdf; see also Tobacco
Twenty-One (website containing list of all tobacco com-
munities with MLSA of 21) (last accessed September 20,
2016), http://tobacco21.org.

5 New York City, N.Y., Local Laws No. 94-2013 (Nov. 19, 2013),
http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=66
4290&GUID=4223E26A-7F3F-4B7D-9E3A-OE3F7B850155
&Options=ID|Text|&Search=minimum+legal+smoking+age.

6 Institute of Medicine, Public Health Implications of Raising
the Minimum Age of Legal Access to Tobacco Products (2015),
http://www.nationalacademies.org/hmd/~/media/Files/
Report%20Files/2015/TobaccoMinAge/tobacco_mini-
mum_age_report_brief.pdf.
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