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Regulating Tobacco Marketing: “Commercial Speech” 
Guidelines for State and Local Governments

On June 22, 2009, President Barack Obama signed into law the Family Smoking Prevention and 
Tobacco Control Act, giving the U.S. Food and Drug Administration (FDA) comprehensive authority 
to regulate the manufacturing, marketing, and sale of  tobacco products. The new law represents the 
most sweeping action taken to date to reduce what remains the leading preventable cause of  death in 
the United States.

To help you understand the potential ways in which state and local regulation of  tobacco product 
marketing and promotion might be limited by the provisions of  the Federal Cigarette Labeling and 
Advertising Act or the First Amendment to the U.S. Constitution, the Tobacco Control Legal Consortium, a 
collaborative network of legal centers, has prepared this summary of key considerations and drafting tips.

Introduction

The Family Smoking Prevention and Tobacco Control 
Act1 (the “2009 FDA law”) created a sea change in 
the tobacco control world, greatly increasing state and 
local governments’ ability to regulate the marketing of 
tobacco products. But it did not leave the gates wide 
open to pass any kind of tobacco marketing restriction: 
the Federal Cigarette Labeling and Advertising Act 
(FCLAA)2 and the First Amendment still put some 
limits on the ability to pass state and local laws that 
restrict tobacco advertising and promotions.3 Where 
such laws are enacted, tobacco manufacturers or 
retailers might fi le a lawsuit challenging the legality of 
any such law, using the FCLAA or First Amendment 
as a basis for the challenge. 

The fi ling of  a lawsuit, however, does not mean a 
new law will be overturned. There are ways to draft 
laws affecting tobacco marketing so that they will be 
in the best possible position to withstand a lawsuit. 
This publication explains how to avoid potential legal 
pitfalls by analyzing how courts would likely view the 
various types of restrictions that might be placed on 
tobacco marketing, offering guidelines for drafting 
new laws. It discusses two potential legal barriers to 
state or local laws regulating tobacco advertising: 
FCLAA preemption and the First Amendment. This 
publication will focus on fi ve types of regulations:

•  Restrictions on commercial speech, such as a ban 
on in-store tobacco ads;

•  Compelled (required) statements of fact, such as 
a law requiring point-of-purchase advertisements 
stating “Smoking causes lung cancer”;

•  Compelled statements of  opinion, such as a 
law requiring point-of-purchase advertisements 
stating “Smoking isn’t cool”;

•  Compelled speech that indicates the speech is from 
the government, such as the Surgeon General’s 
warning on tobacco packages; and

•  Compelled or restricted conduct, such as banning 
self-service tobacco displays or requiring tobacco 
packages to be shelved so the tax stamp is visible.

By understanding how courts may treat a new 
law, state and local governments can draft the law 
accordingly to give it the best chance of surviving a 
lawsuit.

Evaluating the Legality of a Potential 
New Law

The First Hurdle: The FCLAA

Prior to the passage of the 2009 FDA law, the FCLAA 
prevented states and localities from enacting certain 
restrictions on cigarette advertising and labeling. The 
2009 FDA law did not repeal any part of the FCLAA, 
but added language to it that alters the FCLAA’s 
restraints on what laws state and local government 
might enact.
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The FCLAA expressly states that it preempts any state 
or local law regulating cigarette labels.4 This means 
that no state or local law may be passed regarding 
labels on cigarette packages, such as requiring the 
health warnings to be in a language other than English 
or requiring additional health warnings beyond those 
mandated by the federal government. This part of 
the FCLAA is unchanged by the 2009 FDA law and 
remains in effect. Because the FCLAA does not apply 
to tobacco products other than cigarettes, however, 
a law requiring warnings on non-cigarette tobacco 
products could be enacted by a state or locality 
without worrying about FCLAA preemption.

Additionally, the FCLAA prohibits any “[1] 
requirement or prohibition [2] based on smoking 
and health . . . [3] with respect to the advertising 
or promotion of  any cigarettes.”5 In the landmark 
Lorillard case6 discussed further below, the Supreme 
Court interpreted the FCLAA to completely prohibit 
state and local regulation of  cigarette advertising, 
leaving such regulation entirely to the federal 
government. The language of these FCLAA provisions 
also remains unchanged by the 2009 FDA law.

The FCLAA limits on cigarette advertising restrictions 
were modifi ed by the 2009 FDA law, however.  The 
2009 FDA law added a section to the FCLAA 
expressly allowing state or local governments to 
impose “specific bans or restrictions on the time, 
place, and manner, but not content, of the advertising 
or promotion of any cigarettes.”7 Because the FCLAA 
only regulates cigarette promotions, restrictions on 
ads or promotions for other kinds of tobacco, such 
as smokeless tobacco or cigars, are not affected by 
that law.  

So what does regulating the “time, place, and manner, 
but not content” of cigarette advertisements mean?8 

•  Time: The time of  day or days of  the week 
that certain activity can take place. Example: 
prohibiting tobacco advertising a certain number 
of  days before an event, or requiring tobacco 
advertisements to be covered during after-school 
hours on weekdays.

•  Place: Where advertisements may be placed. 
Example: prohibiting storefront tobacco ads from 
taking up more than a certain percentage of the 
window area of a store, or prohibiting ads within 
ten feet of the point of sale.

•  Manner: What types of tobacco marketing may 
be used. Example: banning freestanding tobacco 
displays, or banning “powerwalls” (large displays 
of tobacco packages grouped together).

The phrase “but not content” in the FCLAA means 
that although a state, county, or city may create some 
restrictions on where, when, or how ads are placed, it 
probably cannot prohibit tobacco ads from containing, 
for example, smiling people (or people at all), because 
that would be restricting the content of the ads. 

In sum, if  a proposed law regulates only the time, 
place, or manner of cigarette marketing but not the 
content of the advertisement, or if  the law applies to 
the advertising and promotion of tobacco products 
other than cigarettes, then the FCLAA is probably 
not a barrier to having the law upheld. However, any 
law that changes existing warning labels on cigarette 
packages, requires additional warnings on cigarette 
packages, or places restrictions on the content of 
cigarette advertising would be preempted by the 
FCLAA and should not be pursued.

Even if  the proposed law seems to avoid preemption 
by the FCLAA, it may still face another legal hurdle: 
the First Amendment to the U.S. Constitution.

The Second Hurdle: The First Amendment

Although the 2009 FDA law allows states and localities 
to place new restrictions on tobacco marketing, the 
First Amendment still protects speech by tobacco 
companies. So how can state and local governments 
determine whether the restrictions they want to 
enact against tobacco marketing are constitutional? 
This section will fi rst offer background on the First 
Amendment, then review the possible types of 
restrictions on commercial expression, and fi nally 
discuss each type of  restriction, examining how a 
court would probably analyze whether that type of 
law is constitutional under the First Amendment. 
Understanding how a court might analyze the law 
informs how the law can be drafted to increase the 
chances that it will survive First Amendment review 
if  it is challenged in court. 

Background

Even though the First Amendment to the U.S. 
Constitution protects free speech, the Constitution 
does not go into detail about what kinds of speech 
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should be protected, or to what extent. The details of 
free speech protections have been developed by the 
U.S. Supreme Court in a series of cases over the past 
century, and those protections have evolved over time. 
These cases have defi ned speech to include a broad 
range of  spoken and written communication, and 
have extended First Amendment protection even to 
conduct that has a communicative component.9 

When laws restricting free speech are challenged in 
court, how the law is treated depends on the kind of 
speech at issue. For example, courts have ruled that 
people have a fundamental right to speak on certain 
topics such as politics and religion; this “core” type of 
speech receives the highest level of First Amendment 
protection, and many laws restricting it have been 
found unconstitutional.10 On the other hand, courts 
have found no constitutional protection for certain 
types of speech such as obscenity11 or threats against 
another person,12 and have upheld laws restricting 
this sort of speech. 

Commercial Speech 

Between these two poles of  fully protected “core” 
speech (like political speech) and wholly unprotected 
speech (like obscenity), the Supreme Court has 
established over the past thirty years a level of 
“intermediate” protection that extends to what 
the Court calls commercial speech.13 Commercial 
speech is essentially speech related to the economic 
interests of  the speaker.14  It can take the form of 
advertising, branding, logos, banners, and so on.15 
First Amendment protection also can extend to 
expressive conduct, such as how products are displayed 
in a store.16 (Not all speech made by a business is 
commercial speech, however. For example, a business’ 
statement supporting a particular political candidate is 
political speech, even though it is made by a business. 
Political speech would get full First Amendment 
protection.) 

In general, courts will protect commercial speech but 
to a lesser degree than “core” speech, and they will 
allow more restrictions on commercial speech.17 For 
example, courts have upheld restrictions that prevent 
kids from getting information about products that 
are illegal for kids to buy,18 but the courts’ willingness 
to allow restrictions on commercial speech has its 
limits. For instance, courts typically will not uphold 
laws restricting speech that prevent adults from 

receiving truthful information about products that 
are sold legally.19 Speech used by tobacco companies 
to advertise their products has been deemed by the 
Supreme Court to be commercial speech.20 Because 
it is unlikely that laws restricting tobacco marketing 
will include restrictions on non-commercial speech, 
this publication focuses on commercial speech.21 

Types of speech that governments might regulate

There are several different ways in which states 
and localities might pass laws affecting commercial 
speech. A government might enact a law prohibiting 
businesses from advertising in certain locations; or 
a new law might require businesses to make certain 
statements, such as to warn consumers of potential 
harm resulting from their product. The law might not 
involve speaking at all—it might require or ban certain 
conduct which in itself  impacts communication from 
that company. Determining which of the following 
categories a proposed law affecting commercial speech 
falls into is the first step to ensure that the law is 
drafted in the most defensible way. 

1.  Restriction on commercial speech: A government 
could create a law restricting the kinds of 
commercial speech businesses may express. If  
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a new local law said that businesses that sell 
rat poison cannot place rat poison ads in the 
newspaper because those ads might lead people 
to think that using rat poison carries no risk 
to humans, that law would be a restriction on 

commercial speech.

2.  Compelled factual speech: If  the government 
requires a company to make certain speech in 
the form of a statement of fact, it is referred to 
as compelled factual speech. For example, a new 
law might be passed requiring makers of  rat 
poison to post a large warning on the package 
saying, “Rat poison is dangerous if  consumed 
by humans.” 

3.  Compelled opinion speech: Compelled speech 
could also be in the form of an opinion statement. 
If  the government required a company to issue 
a warning such as “Rat poison is not a useful 
product,” that would be compelled opinion 

speech.

4.  Government speech: If  the government requires 
a company to deliver a message that clearly 
comes from the government itself, the compelled 
speech is not considered commercial speech 
at all—it is referred to as government speech. 
An example would be a new law requiring the 
following warning on packages of  rat poison: 
“The State Health Board has determined that rat 
poison is not a useful product.” To be considered 
government speech, it must be clear that the 
warning is speech coming from the government—
in this case the State Health Board—and not 
from the business. 

5.  Expressive commercial conduct: A fi nal type of 
expression is not truly speech at all but instead 
is conduct that has the effect of  conveying a 
message.  This is referred to as expressive 

conduct. Conduct by a business is not usually 
considered expression protected by the First 
Amendment, but there are exceptions. A law 
may restrict expressive commercial conduct, or it 
might compel businesses to engage in expressive 
conduct. Sometimes a law is created to restrict 
or compel speech; other times the impact on 
speech is merely a side effect of the law. (Whether 
the impact on speech is the intent of  the law 
or an incidental side effect determines how 
the court would evaluate the law, as discussed 

later.) An example of a restriction on expressive 
conduct with an incidental impact on speech 
might be a ban on self-service displays of  rat 
poison (requiring rat poison to be kept behind 
the counter or in locked cases so that kids cannot 
get it). The incidental effect on speech would be 
that consumers would have a harder time viewing 
the product’s label and logo, which constitutes a 
restriction on commercial speech, even though 
the goal of the law is to protect children.

In contrast to the above five types of  restrictions 
on commercial speech, a restriction on the sale of 
products (what product can be sold or when it can be 
sold—such as a ban on selling rat poison, a particular 
kind of  rat poison, or rat poison at certain times 
of  day) is not a restriction on expressive speech or 
conduct. This is a separate category—nonexpressive 

conduct—and as long as it is not communicative, it is 
not protected by the First Amendment’s free speech 
protections. For example, one court held that selling 
tobacco products in pharmacies is nonexpressive 
conduct without a communicative component and, 
as such, is not protected by the First Amendment.22 
Therefore, a ban on the sale of  tobacco products 
in pharmacies was upheld.23 However, if  a court 
concludes that a restriction on sales is actually a 
restriction on some kind of  commercial speech, it 
will apply First Amendment protections. 

Determining whether a proposed law is constitutional 

When the courts evaluate whether a law violates 
the First Amendment, they look to previous cases, 
especially Supreme Court cases, for guidance. Over 
the years, the U.S. Supreme Court has established tests 
to help determine whether the First Amendment’s 
speech protections are being violated by federal, 
state, or local laws. (The tests are generally, but not 
always, named for the case in which they were fi rst 
established.) Different tests are applied depending on 
what kind of speech the court determines is at issue. 
Sometimes it can be diffi cult to determine what kind 
of commercial speech is being restricted. If  the law’s 
legality is challenged, the court that will make that 
determination.

First Amendment free speech tests usually consist of 
several components, often called prongs—the law must 
pass the fi rst prong before moving on to the second, 
and so on. If  the law that is being challenged meets 
each prong’s requirement, then it is “constitutional.” 
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If  the law fails to meet the requirement of  any of 
the prongs, it is “unconstitutional” and therefore 
invalid.

This publication examines each of the types of speech 
listed above and explains what test courts would likely 
apply to each, explaining each of the prongs included 
in those tests. It will also offer some tips for drafting 
a law of each type, so that the law will be as strong 
as possible if  it is ever challenged in court. Of course, 
there is no guarantee that the drafting tips will help 
to create a law that withstands judicial scrutiny, but 
following them should help make this outcome more 
likely.  

1. Restriction on commercial speech

When a law that limits or bans commercial speech 
is challenged in court, the court usually applies the 
Central Hudson test (so named because the test was 
fi rst developed in the case Central Hudson Gas and 

Electric Corporation v. Public Service Commission 

of New York).24 The court considers the following 
questions:

First: Is the restricted speech false, deceptive, or 
concerning illegal activities?25

Before considering the rest of the prongs, the court 
must first establish that the challenged speech 
accurately informs the public about a legal activity. If  
it does not, there is no First Amendment issue because 
the First Amendment doesn’t protect speech that is 
false or deceptive or that promotes illegal activities. 
This prong is nearly always met in cases concerning 
restrictions on tobacco marketing. Even if  kids are 
not legally able to buy cigarettes, the Supreme Court 
has held that tobacco is a legal product for adults.26 

Because cigarettes are legal for adults to purchase, 
advertisements for them would not be considered 
illegal merely because kids, along with adults, are 
able to view them. Additionally, advertisements that 
depict healthy people smoking would probably not 
be considered “deceptive” by the courts, in spite of 
evidence showing that smoking has negative effects 
on health.27

Second: Is the law justified by a substantial 
governmental interest?28

The court will examine why the law was passed to 
make sure that the problem the law is meant to address 
justifi es restricting commercial speech. The problem 
the government seeks to tackle must be important. 
The government’s interest in protecting its citizens’ 
health is traditionally recognized as a substantial 
interest, so restrictions on tobacco marketing intended 
to curb smoking rates should satisfy this prong of 
the test. 

Third: Does the law directly advance the governmental 
interest?29

The court will next look at how the law addresses 
the problem to make sure that the law directly and 
materially furthers the government’s interest. Often, 
the government must show that it relied on factual 
evidence proving that the law would successfully 
address the problem.30  Though there have been cases 
in which the Supreme Court has relied on “anecdotal 
evidence” rather than empirical studies, most recent 
cases have looked for reliable studies establishing that 
the law would work.31 

Fourth: Is there a reasonable fi t between the goal and 
the means chosen to accomplish the goal?
-OR- Does the law restrict the least possible amount 
of speech necessary to achieve its goal?32

This prong is the one most in fl ux—there are two 
ways a court might approach this prong. Courts 
may interpret this prong fairly leniently or quite 
stringently. In one decision, the Supreme Court used 
the “reasonable fi t” standard.33 The decision in this 
case has not been overturned, but after that decision 
was issued the Court has since applied a tougher 
standard—“least restrictive means”—in another 
case.34 As a result, it is not entirely clear which of 
these two standards a court would apply. A state or 
community enacting a law should be prepared for 
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the toughest interpretation, under which a court will 
evaluate whether the law could have been drawn more 
narrowly to restrict less speech. The court will ask 
whether there is another way to achieve the same goal 
without impacting any speech or, if  a restriction on 
speech is necessary, whether the law restricts the least 
possible amount of  speech necessary to achieve its 
goal. This determination is specifi c to the context of 
the case and the community where the law was passed, 
so a court applying the more stringent standard would 
examine whether the government tried any other 
approach fi rst that did not work or whether other 
approaches that do not impact speech might work 
instead. A court applying a more lenient interpretation 
would simply ask if there is a “reasonable fi t” between 
the law’s goals and the means used to achieve them, 
not whether the law restricts the smallest amount of 
speech possible.

If the court determines that the law restricts commercial 
speech and the restriction passes all four prongs of 
the Central Hudson test, the law will be declared 
constitutional under the First Amendment.35 

Example: The Supreme Court’s most relevant recent 
commercial speech decision—one that sets out the 
current understanding of the Central Hudson test and 
applies it to a restriction on tobacco marketing—is 
Lorillard v. Reilly.36 Massachusetts regulations 
restricted several kinds of  tobacco advertising.  
Among other things, the regulations required that 
tobacco billboards be located at least 1,000 feet away 
from schools and playgrounds and that tobacco ads 
posted in stores be higher than fi ve feet off the ground 
to prevent kids from easily seeing them. In Lorillard, 
the Court used the four prongs of  Central Hudson 
to analyze both of  those provisions and ultimately 
struck down these provisions because they violated 
the First Amendment. 

Prong 1: The Court held that tobacco is a legal 
product for adults, and the advertising for it was 
not false or deceptive.37

Prong 2: There was no dispute in the case that 
this prong was satisfi ed because the government’s 
interest in protecting children’s health is strong.38

Prong 3: The Court held that the restriction 
on billboards within 1,000 feet of  schools and 
playgrounds passed this prong because there 
was satisfactory evidence that the law advanced 

the government’s goal of  reducing underage use 
of  tobacco.39 However, the Court held that the 
requirement that in-store advertising be posted 
more than fi ve feet off  the fl oor failed this prong, 
reasoning that because not all children are under 
fi ve feet tall and those who are can look up, the 
restriction didn’t advance the goals of preventing 
minors from using tobacco products and limiting 
youth exposure to tobacco advertising.40

Prong 4: The Court held that the restriction on 
tobacco billboards failed this prong because the 
ban, despite being designed to prevent tobacco 
billboard ads from reaching children, restricted 
too much speech intended to reach adults.41 In 
the major metropolitan areas of  the state, the 
combination of  existing zoning restrictions with 
the additional tobacco-specifi c prohibitions meant 
that essentially all billboards in those areas would 
be banned.42 The Court similarly held that requiring 
in-store advertising to be posted more than fi ve 
feet off the fl oor also failed prong four because the 
restriction included advertising aimed at not only 
children but also adults.43

Drafting tips: A law restricting commercial speech 
should restrict the least amount of speech possible, 
while still achieving the law’s goal. Even though the 
fi rst and second prongs of the Central Hudson test are 
usually easily met, it is important to fully document 
the extent of the problem the law was drafted to solve. 
This documentation may be included in the law’s 
fi ndings (sometimes included as “whereas” clauses 
preceding the text of the law). The fi ndings should also 
indicate why the law’s approach must be taken and 
either why other approaches to solving the problem 
that have a lesser impact on commercial speech would 
not work or why they did not work in the past. This 
may help show that the prongs above are met. 

2. Compelled factual speech

Compelled speech may be divided into two principal 
types: compelled factual disclosures and compelled 
opinion statements. Courts treat them differently 
from one another. This publication will discuss them 
in turn.

If a court is analyzing a challenged law that compels, 
or requires, the placement of warnings or disclosures 
(for instance, on packages or at the point of sale), the 
test applied by the court will be more lenient than a 
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law that restricts speech, because requiring warnings 
has less negative impact on advertisers’ free speech 
rights than prohibiting advertisers from saying certain 
things.44 When presented with a challenge to a law 
that compels warnings or disclosures, a court would 
apply the Zauderer test (from Zauderer v. Offi ce of 

Disciplinary Counsel of Supreme Court of Ohio):  if the 
compelled speech is (1) strictly factual, and the factual 
disclosure requirement is (2) not controversial45 and (3) 
reasonably related to a legitimate governmental interest 
(particularly if  the interest is in preventing consumer 
deception46), a court would probably hold that the 
law does not violate the First Amendment.47 The 
warning must contain “accurate, factual information,” 
and there must be “a rational connection between 
the purpose of a commercial disclosure requirement 
and the means employed to realize that purpose.”48 
This test is relatively easy for a law to pass. If  these 
prongs are met, the court will likely fi nd that the law 
is constitutional.

Example: An example of a noncontroversial, factual 
disclosure statement would be a sign required at 
the point of  sale stating, “Smoking causes lung 
cancer.” 

Drafting tips: Making sure that any required disclosure 
contains only indisputable facts, and including fi ndings 
showing that those facts are backed up by strong 
research, will help a court conclude that the required 
warning or disclosure is constitutional under the First 
Amendment. Further, any law compelling speech 
should include many factual fi ndings supporting the 
need for the warning or disclosure it is requiring, 
so that the court can see that the intent of  the law 
was to protect citizens’ health. Findings also should 
be included to show that consumers are likely to be 
deceived or otherwise harmed without receiving such 
a factual warning or disclosure, which should help 
demonstrate the government’s legitimate interest in 
having the warning posted.

3. Compelled opinion speech

Sometimes a law requires speech that goes beyond a 
mere factual statement to the point where it constitutes 
an opinion statement. A compelled opinion statement 
could be a statement with which the speaker (usually a 
company or store) disagrees—for example, a required 
sign at the point of  sale that reads “Smoking isn’t 
cool.” When presented with such a law, the courts 
choose one of  two tests—the Central Hudson test 

described earlier or the “strict scrutiny” test. Which 
test the court would apply is uncertain because this 
issue has never come before the U.S. Supreme Court. 
The issue has come before the California Supreme 
Court, which suggested that the Central Hudson test 
should be applied.49 However, federal courts and 
courts in other states are not obligated to follow 
decisions of the California Supreme Court, and the 
U.S. Supreme Court has been getting incrementally 
tougher on commercial speech restrictions, so there 
is a chance that if  the issue works its way up to the 
Supreme Court, it could apply the tougher test known 
as “strict scrutiny.”50 

The strict scrutiny test is the hardest test for any law 
restricting speech to pass. If the court did apply strict 
scrutiny, the two prongs are:51 

First: Is the requirement justifi ed by a compelling 
government interest?

A compelling government interest is a more urgent 
government interest than the substantial government 
interest required by the Central Hudson test. The law 
must be about something that the government really 
needs to regulate.

Second: Is the requirement the least restrictive means 
for achieving that interest?

The strict scrutiny test is the hardest test to meet 
because this requirement goes well beyond merely 
having a “reasonable fi t” between the ends and means 
(though it may sound very similar to the more stringent 
reading of the Central Hudson fourth prong standard). 
Essentially, if there is any other law that could achieve 
the desired result without impacting speech, or by 
restricting less speech, then the court will likely fi nd 
the challenged law to be unconstitutional.

Example: There is no case in which strict scrutiny has 
been applied to a law compelling opinion speech. But 
because the strict scrutiny test has a notoriously high 
bar for laws to overcome—a former Supreme Court 
Justice called it “strict in theory, but fatal in fact”52—it 
is unlikely that a compelled opinion statement in a 
commercial context (such as “Smoking isn’t cool”) 
would survive a First Amendment challenge if  the 
strict scrutiny test is applied. It is for this reason 
that tobacco control advocates hope that the Central 

Hudson test, with its less exacting standard, would be 
the test applied by the courts as it was in California.
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Drafting tips: Regardless of which test may be applied 
by a court, the text and fi ndings of a law compelling 
an opinion statement must be carefully drafted. The 
law must be designed to compel the least amount of 
speech possible, while still achieving its goal. The 
fi ndings must clearly identify the government’s goal 
in enacting the law and explain in detail why the 
government has such a strong interest in that goal. 
If  at all possible, studies documenting the problem 
should be included in the fi ndings. The fi ndings must 
also include a careful, thorough analysis of how the 
law would impact speech and should explore other, 
less restrictive means for achieving the goals the 
government seeks, explaining why those would not 
work or, if  they have been tried before, why they have 
not worked in the past.

4. Government Speech

Government speech occurs when a law requires a 
private business to make a statement that is clearly 
identified so that people who read the statement 
understand that the government is doing the talking, 
not the company.53 An example of government speech 
is the warning label requirement for cigarettes sold in 
the United States, such as “SURGEON GENERAL’S 
WARNING: Cigarette Smoke Contains Carbon 
Monoxide.” Although the government requires each 
manufacturer to print the warnings on cigarette 
packages, the public can tell that the warning is from 
the Surgeon General, not the tobacco companies. 

It is worth noting that even opinion statements such 
as “Smoking isn’t cool” can be compelled if  the 
government—and not the retailer or manufacturer—is 

speaking.54 This is quite different from the compelled 
speech discussed earlier, where the determination 
about whether a compelled statement is opinion or 
fact signifi cantly impacted how the court would treat 
the compelled speech. Also, the law may require private 
businesses to pay for the mechanism used to convey the 
compelled message of the government.55 For example, 
a law may not only require that signs containing the 
message “SURGEON GENERAL’S WARNING: 
Cigarettes Kill” be posted at the point of sale of every 
tobacco retailer, but the law can also require the tobacco 
retailer to bear the cost of printing the signs.

Example: Government speech typically does not 
trigger First Amendment scrutiny, which means there 
is no test that would be applied by the court.56 If  
a required health warning at the point of  sale (for 
example: “The Health Board has determined that 
smoking causes lung cancer”) is challenged by a retailer 
arguing it is being forced to say something it does 
not want to say, the court would have to determine 
whether the members of the public who read the sign 
would attribute the speech to the tobacco retailer or 
manufacturer who has to post the sign or to the Health 
Board (the government).57 If the government can show 
that people who read the warning attribute the speech 
to the government, First Amendment scrutiny should 
not apply. However, if  the court fi nds the warning is 
perceived by its readers to be speech by the retailer 
or manufacturer, not the government, then it would 
apply one of the tests described above.58 Whether the 
court would then apply the reasonable basis test for 
factual compelled speech, or the Central Hudson or 
the strict scrutiny tests for opinion speech, depends 
on the particular facts of the case. It is important to 
note that the government cannot create so much of 
its own speech that it “drowns out” all other speech. 
For example, the government could not require a 
health warning about tobacco use to occupy the entire 
storefront windows of tobacco retailer stores so that 
no other signs could be posted there.

Drafting tips: Because none of the First Amendment 
tests apply to government speech, drafting any 
warning about tobacco so that it is clear the speech 
is being made by the government is a very good way 
to set up a law to win a challenge in court. State or 
local governments that want to enact a law requiring 
certain speech—for example, requiring additional 
warnings about the dangers of tobacco at the point 
of sale—should also consider requiring the warnings 
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to state that they come from the government. As 
discussed above, it does not matter if  the law requires 
the manufacturer or retailer to pay for the ad.59 The 
warning must clearly come from the government, as 
the court will look to see whether the average person 
attributes the speech to the government or the private 
entity. For example, a warning that says “WARNING 
FROM THE COUNTY OF JEFFERSON: Smoking 
cigarettes is harmful to your lungs” is more likely to 
be viewed by a court as speech by the government 
than a warning that merely says “Smoking cigarettes 
is harmful to your lungs.” In order to show that the 
speech is coming from the government, the fi ndings 
should cite the studies and other information the 
government used to come to its conclusions about 
the health effects of using tobacco.

5.  Expressive conduct—compelled or restricted

In addition to speech, the First Amendment protects 
some conduct, but only conduct that is inherently 
expressive.60 For example, burning a draft card to 
express contempt for a war is conduct that is meant 
to be expressive.61 If  the purpose of  the law is to 
regulate conduct rather than to directly restrict speech, 
but the law incidentally restricts speech as well, the 
First Amendment provides a certain amount of 
protection. In contrast, if  the government enacted 
the law restricting or compelling conduct for the 
purpose of limiting expression, the restriction is fully 
protected by the First Amendment.  

Perhaps the clearest and most relevant example of a 
law that incidentally restricts expressive conduct is the 
regulation challenged in the Lorillard case that banned 
self-service displays of  cigarettes.62 The regulation 
was issued for the purpose of preventing kids from 
shoplifting tobacco packages, but it had the incidental 
effect of making the logos on the packaging harder 
for customers to see.63 The Supreme Court concluded 
that, although the self-service display ban incidentally 
impacted speech, it was constitutional because its 
purpose was to prevent shoplifting. 

An example of  a law that compels (rather than 
prohibits) certain commercial conduct might be a 
requirement that tobacco packages be displayed so 
that the tax stamp—usually located on the top or the 
bottom of the package—is visible without having to 
pick up each package, allowing a tax inspector to 
effi ciently check whether the proper tax was paid. 
Though intended for the purpose of making the tax 

inspectors’ jobs easier—which has nothing to do with 
expression—the law likely would have the incidental 
effect of making the side(s) of the package with the 
product’s logo not visible to customers, which does 
affect expression. 

Why the law was enacted is the key to determining 
whether the conduct is protected by the First 
Amendment. The court would first examine the 
context to see whether the inadvertently restricted 
or compelled activity contains enough elements of 
communication to be entitled to First Amendment 
protections.64 Then the court would examine whether 
the law is directly regulating speech.65 Where a court 
determines that (1) the law is not directly restricting 
speech but only incidentally regulating it, and (2) the 
conduct being restricted by the law is expressive, the 
O’Brien test (developed in United States v. O’Brien) 
likely would be applied regardless of  whether the 
law restricts expressive conduct or compels it.66 The 
O’Brien test is as follows:67

First: Does the government have the authority to 
pass the law?

Generally, laws aiming to protect public health will be 
considered a proper use of a government’s powers.

Second: Does the restriction further a substantial 
government interest?

The law must use the best method available to 
promote the government interest, and that interest 
must be signifi cant. Public health goals are usually 
suffi cient to qualify as a substantial governmental 
interest, but the law must actually further the interest. 
Merely furthering the government’s interest is a much 
lower threshold than the third prong of the Central 

Hudson test, which requires that the law “directly and 
materially” advance the government interest.68 For 
that reason, the O’Brien test may be easier for a law 
to satisfy than the Central Hudson test. 

Third: Is the restriction unrelated to the suppression 
of free expression?

The goal of the legislation must clearly be related to 
public health; the goal cannot be to suppress speech.

Fourth: Is the incidental restriction on First 
Amendment freedoms no broader than necessary to 
achieve the government’s interest, even if  there is a 
less speech-restrictive alternative? 
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Alternative channels must be left open for 
communicating information to potential customers. 
This prong is less restrictive than the prong of  the 
strict scrutiny test requiring that the law be the least 
restrictive means possible to achieve the government’s 
goal. Under the O’Brien test, the court would likely 
uphold the law—even if it concludes there is another 
approach that would have a lesser impact on speech—if 
the inadvertent effect on expression is not too broad. 

Example: As described earlier, the Supreme Court 
applied the O’Brien test to a restriction on tobacco 
in Lorillard, analyzing the requirement that tobacco 
be kept behind the counter or in a locked case.69 
It concluded that the restriction on speech was 
constitutional under O’Brien because: 

Prong 1: There was governmental authority to 
pass the law;70

Prong 2: There was a substantial government 
interest in keeping tobacco away from minors;71 

Prong 3: The restriction on expression—that the 
packages became harder for customers to see—was 
incidental to the goal of  protecting children by 
putting packages behind the counter so that minors 
who were not permitted to purchase cigarettes 
were not able to shoplift them to begin a smoking 
habit;72 and 

Prong 4: Ample alternate methods of communicating 
to customers were available, such as having empty 
sample packs available at the counter for customers 
to inspect.73 

However, if  the law had been passed with the intent 
to regulate expression, such as banning “powerwalls” 
so that people would not be exposed to tobacco 
logos and images, the court would have applied the 
Central Hudson test and maybe would have found the 
restriction unconstitutional.

Drafting tips: The fi rst question that advocates and 
lawmakers should ask themselves when crafting a new 
law is: “Why are we creating this law?” For the easier 
O’Brien test to be applied, the law’s purpose must 
not be to limit communication; any effect on speech 
must be a side effect of a conduct regulation. (On the 
other hand, if  the law’s goal is to restrict commercial 
speech, the harder-to-pass Central Hudson test would 
be applied.) Additionally, drafters should show that 
the law’s goal is being met without a wider-than-

necessary impact on expressive conduct. The fi ndings 
must clearly state the reason for the law and include 
as much research as possible showing the need for 
the law. For example, if  a law is drafted to require 
that tobacco be shelved so the tax stamps on the 
top must be visible to facilitate a tax inspection, the 
law should include fi ndings that show that there is a 
real need for the government to do this inspection; 
fi ndings might include a study showing there is an 
extensive tax evasion problem due to a “black market” 
for tobacco. Make sure the fi ndings do not suggest 
that the law’s real purpose is to suppress speech; do 
not, for example, include fi ndings showing that adult 
ex-smokers who see cigarette logos on the fronts 
of the packages are more likely to begin a smoking 
habit again. Findings based on suppressing speech 
will undermine the argument that any impact on 
commercial speech is incidental and not the purpose 
of the law. 

Conclusion

The legal barriers to regulating tobacco marketing—
FCLAA preemption and the First Amendment—can 
be avoided by careful drafting. To avoid FCLAA 
preemption, a law should either regulate only tobacco 
products other than cigarettes, or, if  regulating 
cigarette marketing, regulate only the time, place, or 
manner but not the content of  the marketing. The 
FCLAA prevents any law from regulating cigarette 
labels, though other kinds of tobacco labels are not 
affected by the FCLAA.

When evaluating whether the law may violate the First 
Amendment, the critical determination for any law 
affecting tobacco marketing is this: What is the law 
regulating? Is the law regulating speech, expressive 
conduct, or non-expressive conduct? By determining 
what is being regulated and how, drafters can better 
understand which test the court would apply if the law 
is ever challenged, and can draft the law accordingly. 
Using the drafting tips outlined here and including 
strong fi ndings supporting the legislation should help 
a law stand up to a lawsuit fi led against it.

Accompanying this publication is a fl owchart that may 
be useful to help analyze any proposed ordinance. It 
offers guidance to assess which of the tests would be 
applied if  the new law was challenged in court, and 
it can be used to help draft the strongest ordinance 
possible. 
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