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Introduction

“The debate is over.” That’s what the Surgeon General

said upon releasing the landmark 2006 Surgeon General's
Report on the hazards of secondhand smoke. Now another
debate is over. The historic legal decision from which this
publication is drawn—the Final Opinion in United States v.
Philip Morris, the government’s massive racketeering case
against cigarette manufacturers—Ilays to rest any lingering
doubt about who's behind the global tobacco epidemic.

After six years of litigation, nine months of trial, hundreds
of depositions and thousands of exhibits, the verdict is in.
A highly-respected impartial jurist, the Honorable Gladys
Kessler of the United States District Court for the District
of Columbia, has studied the evidence and rendered

the definitive ruling on the tobacco industry’s fifty-year
conspiracy to defraud America and the world. Importantly,
the ruling strips away the pretense that these companies
have reformed their ways. In one area after another, the
Court finds, the fraud continues to this day.

Judge Kessler's monumental Opinion is a masterpiece of
legal scholarship: clear, thorough and compelling. Its only
shortcoming is its length. With so much deceit to chronicle,
the Opinion is longer than a Russian novel—more than

1700 pages, in fact. Its heft alone is enough to deter most
readers. That’s why we've prepared this publication, a
distillation of verbatim excerpts from the decision, to equip
policymakers, health advocates and the public with the facts
about the tobacco companies and their executives: what they
knew, when they knew it, and how they continue to mislead
the public and manipulate public policy. We hope that, armed
with the evidence, we'll all have a better chance at undoing
the havoc these companies have created.

D. Douglag Blanke
Executive Director
Tobacco Control Legal Consortium



Guidelines for the Reader

The Verdict Is In: Findings from United States v. Philip Morris is a compilation of select quotes from 1,259
pages of Findings in a legal document over 1,700 pages long. Our goal in preparing this compilation has been to
extract highlights of the Court’s Findings that help tell the story in a direct and easily understandable way. The full
text of the Court’s 1700-page Final Opinion is available at http://www.tobaccolawcenter.org/dojlitigation.html.

We have taken great care in quoting verbatim and in chronological order from the Court's Opinion. Occasionally,
we have used brackets to insert additional clarifying information in a quote, such as the full name or title of a
company or individual. At times, photo cutlines include minor paraphrasing. Throughout this compilation process,
we have used the following editorial conventions in quoting material and citing sources.

Defendants and their Acronyms

The eleven defendants in this case are:
e Philip Morris, Inc., now Philip Morris USA, Inc. (“Philip Morris”)

R. J. Reynolds Tobacco Co., now Reynolds American (“R.J. Reynolds” or “RJR")

Brown and Williamson Tobacco Co., now part of Reynolds American (“Brown & Williamson” or “B&W")

Lorillard Tobacco Company (“Lorillard”)

The Liggett Group, Inc. (“Liggett”)

American Tobacco Co., merged with Brown & Williamson, which is now part of Reynolds American

(“American Tobacco”)

Philip Morris Cos., now Altria (“Altria”)

e B.A.T. Industries p.l.c. (“BAT Ind.”), now part of BATCo, British American Tobacco (Investments) Ltd.
(“BATCo")

e The Council for Tobacco Research—U.S.A., Inc. (“CTR")

e The Tobacco Institute, Inc. (“TI")

Numbered Paragraphs
The Court's Findings are in the form of numbered paragraphs. We have retained the original paragraph numbers
to assist readers who may wish to find an excerpt in its original context in the full Final Opinion.

Ellipses

Whenever we have omitted a word or words within a paragraph, we have used ellipses, following the rules of
legal citation found in THE BLuE Book (18% ed., 2005) (Rule 5.3). Since we are quoting selectively throughout the
document, we do not use ellipses at the beginning of paragraphs if the first sentence we're quoting is not the first
sentence in the paragraph.

Endnotes and Footnotes

In the interest of readability, we have moved internal legal citations to Endnotes at the back of this publication.
These Endnotes have numbers unique to this document. The Court’s Findings, in their original form, also contain
occasional numbered footnotes. In the few instances where we have quoted an excerpt containing one of the
Court’s footnotes, we have placed the footnote at the bottom of the page, designating it with an asterisk.




Secondhand Smoke

Defendants Have Publicly Denied What They Internally
Acknowledged: that ETS Is Hazardous to Nonsmokers

Summary

In this section of the Opinion, Judge Kessler explains that the evidence shows that the Defendants

have long known that secondhand smoke, or environmental tobacco smoke (ETS), is hazardous to non-
smokers and that Defendants have understood how this information could affect the tobacco industry’s
profitability. Judge Kessler describes the steps the Defendants took, after promising to support objective
research on the issue, to undermine independent research efforts, to fund industry-friendly research, and
to suppress and trivialize unfavorable research results. Judge Kessler emphasizes that the evidence
shows that the Defendants continue to deny the extent to which secondhand smoke is hazardous to non-

smokers.

1. Introduction

3303. During the 1970s, scientific evidence
suggesting that exposure to cigarette smoke

was hazardous to nonsmokers began to grow,
and public health authorities began to warn of a
potential health risk to both adults and children.
Fearing government regulation to restrict smoking
in public places and sensing a decrease in the
social acceptability of smoking, Defendants were
faced with a major threat to their profits.

3304. In 1974, Tobacco Institute chairman
Horace Kornegay warned that smoking restrictions
not only impacted sales but also “could lead to the
virtual elimination of cigarette smoking.”* Reynolds
CEO Ed Horrigan wrote Lorillard executives in
1982: “We all know that probably the biggest
threat to our industry is the issue of passive
smoking.”? A 1986 [British American Tobacco
(Investments) Ltd. (BATCo)] document stated: “The
world tobacco industry sees the ETS issue as

the most serious threat to our whole business.”
Philip Morris Companies Vice Chairman Bill Murray
was advised . . . in 1987: “The situation can't get
any worse. Sales are down, can't be attributed to
taxes or price increases. ETS is the link between

smokers and non-smokers and is, thus, the anti's
[anti-smoking activists] silver bullet.”

3305. In response, Defendants crafted and
implemented a broad strategy to undermine and
distort the evidence indicting passive smoke

as a health hazard. Defendants’ initiatives and
public statements with respect to passive
smoking attempted to deceive the public, distort
the scientific record, avoid adverse findings by
government agencies, and forestall indoor air
restrictions. Defendants’ conduct with respect
to passive smoking continues to this day, when
currently no Defendant publicly admits that passive
exposure to cigarette smoke causes disease or
other adverse health effects.

2. The Consensus of the Public
Health Community is that ETS
Causes Disease in Nonsmokers

3. Internally, Defendants
Recognized That ETS is
Hazardous to Nonsmokers



Defendants
recognized that
secondhand smoke
contained high
concentrations

of carcinogens

and other harmful
agents.

3362. Defendants recognized that secondhand
smoke contained high concentrations of
carcinogens and other harmful agents. Defendants
also recognized that the research from the

public health community showing that ETS

caused disease was persuasive evidence of the
harmful effects of secondhand smoke and could
be adverse to their position. Most importantly,
research funded by Defendants themselves
provided evidence confirming the public health
authorities’ warnings that nonsmokers exposure to
cigarette smoke was a health hazard.

4. Internally, Defendants
Expressed Concern that the
Mounting Evidence on ETS
Posed a Grave Threat to Their
Industry

3413. On January 31, 1974, at the 1974
Tobacco Institute’s annual meeting in New York,
Tobacco Institute president Horace Kornegay
described the gradual acceleration of indoor air
restrictions, stating that these restrictions not only
impacted sales but also “could lead to the virtual
elimination of cigarette smoking.”

3415. BATCo understood that the passive
smoking issue not only risked an increasing
number of smoking restrictions, but even
threatened to reduce the number of starting
smokers. Without such starting smokers,
the industry could not survive. Papers from

Australia, the United States, Canada, and
Germany presented at the 1976 Hot Springs
conference emphasized that the threat of “social
unacceptability” emanating from the health risks
to nonsmokers “threatens to undermine smokers’
confidence and to dissuade people not to take up
the habit.”®

3421. In 1987, a Philip Morris strategic planning
memorandum on “social acceptability” stated that
“the effects of ETS on others is now the most
powerful anti-smoking weapon being employed
against the industry.””

3423. In June 1987, Philip Morris Companies
held its conference called “Operation Downunder”
[a 1987 meeting between a small a group of
executives on Hilton Head Island, South Carolina]
... to formulate a worldwide strategy on passive
smoking. [Philip Morris legal counsel] Covington

& Burling’s John Rupp told the group that the
industry was “in deep shit” as a result of the 1986
reports™ and the industry’s “serious credibility
problem.”®

3427. The actual impact of smoking restrictions
on cigarette sales was so substantial that by
January 1992, Philip Morris was measuring

past impacts on sales and modeling the future
sales impact of the possible workplace smoking
restrictions resulting from public concerns about
the significant health impacts of secondhand
smoke on non-smokers.?

5. Defendants Made Public
Promises to Support
Independent Research on the
Link Between ETS and Disease

* Tobacco Control Legal Consortium note: The “1986 reports”
referred to above are three scientific reports recognizing the adverse
health consequences of secondhand smoke exposure in humans:

(1) the Surgeon General's 1986 Report; (2) the National Research
Council of the National Academy of Sciences 1986 report entitled
“Environmental Tobacco Smoke, Measuring Exposures and Assessing
Health Effects”; and (3) the World Health Organization’s International
Agency for Research on Cancer (IARC) 1986 report entitled “Tobacco
Smoking,” one in a series of “Monographs on the Evaluation of Carci-
nogenic Risk of Chemicals to Humans.” These reports are discussed
on pages 1223 - 1225 of the decision.



3434. These public promises were intended to
deceive the American public into believing that
there was no risk associated with passive smoking
and that Defendants would fund objective research
to find definitive answers. Instead, over the
decades that followed, Defendants took steps to
undermine independent research, to fund research
designed and controlled to generate industry-
favorable results, and to suppress adverse
research results.

6. Defendants Undertook
Joint Efforts to Undermine
and Discredit the Scientific
Consensus That ETS Causes
Disease

3435.
[Dlefendants
recognized from
the mid-1970s
forward that the
health effects of
passive smoking
posed a profound
threat to industry
viability and
cigarette profits,
through (1) increasing numbers of smoking
restrictions; (2) making smoking “socially
unacceptable”; and (3) reducing the number of
starter smokers. This recognition resulted in
concerted, international action by Defendants and
other members of the industry to meet the passive
smoking threat head on.

|

3493. At a February 3, 1988 meeting of the
Tobacco Institute’s Communications Committee,
Sam Chilcote [then President of the Tobacco
Institute] told the Executive Committee that
they were now tasked to “move forward with an
expanded comprehensive effort” to deal with
the ETS threat. The “two basic objectives” in
implementing Downunder were “to defeat or
lessen all smoking restrictions” and “to slow the
decline of the social acceptability of smoking.”
These goals were to be achieved through, inter
alia, funding the Center for Indoor Air Research

[(CIAR)], “media tours,” and “more experts.”20

3523. From 1988 until its dissolution as required
by the [Master Settlement Agreement (MSA)] in
1999, CIAR funded over 150 projects at over

75 institutions that resulted in roughly 250
peer-reviewed publications.!! Total research
funding provided through CIAR was in excess of
$60,000,000.12

3539. [llt is clear that although CIAR was publicly
billed as an independent scientific entity organized
to support research projects addressing indoor-air
issues, its funding was controlled by the tobacco
industry, and projects were sought for the purpose
of establishing industry-favorable science and
potential expert witnesses.

The “two basic objectives”

in implementing Downunder
were “to defeat or lessen all
smoking restrictions” and “to
slow the decline of the social
acceptability of smoking.”

Sam Chilcote, at a February 3, 1988
meeting of the Tobacco Institute’s
Communications Committee

3565. The MSA . . . required that Defendants
shut down and disband CIAR within 45 days of
“Final Approval.” Although the MSA was signed by
the parties in November 1998, “Final Approval”
by the settling States did not take place until
approximately one year later.!3

3567. Between the MSA signing in November
1998 and CIAR dissolution in December 1999,
Defendants continued to fund millions of dollars
of new and continuing research. In February 1999
alone the CIAR Board of Directors voted to fund
over $3.5 million in new research.!4

3568. As one example of CIAR’s continued
activities, in 2000, the second edition of the
CIAR text by ETS consultant Roger Jenkins was
published, with Max Eisenberg [former Executive
Director of CIAR] listed as editor. The publication,



One objective

... was simply

to “keep the
controversy alive”

by attacking

the scientific
consensus that
ETS was a health
hazard.

titled “The Chemistry of Environmental Tobacco
Smoke: Composition and Measurement,”
continues to dispute the known health effects

of passive smoking and trivializing its role as

an indoor air pollutant. According to Jenkins's
introduction to his book: (1) “The degree to
which ETS exposure represents a health hazard
remains a point of contention”; and (2) “The
contribution of ETS to the concentration of indoor
air contaminants in commonly encountered
environments is much less than is implied by the
extreme values included in many tabulations of
ranges observed.”!®

3601. The ETS Consultancy Program was

a worldwide network of consultants and
organizations recruited to speak on behalf of the
industry to influence public opinion, government
officials, and scientists. . . . [Dlefendants created
the ETS Consultancy Program to attack and
discredit the scientific consensus and underlying
evidence that passive smoking was a health
hazard.

3602. One objective in creating and implementing
the ETS Consultancy Program was simply to “keep
the controversy alive” by attacking the scientific
consensus that ETS was a health hazard.!®

3635. Through their recruiting and training of
consultants around the world, Defendants created
a cadre of seemingly independent consultants to
support the industry’s position on secondhand
smoke and to create the impression that a
legitimate controversy existed among independent
scientists. The global effort to create and manage
this program required intense coordination among
the companies and their counsel.

3642. Through the consultancy program, the
tobacco industry was successful in reaching
“public, scientific and governmental audiences.”’
In the words of [Brown & Williamson (B&W)]
counsel Kendrick Wells: “The consultants groups’
operation is essentially a public relations program,
not a scientific operation.”8

7. Defendants Made False and
Misleading Public Statements
Denying that ETS Is Hazardous
to Nonsmokers

8. Defendants Continue to
Obscure the Fact that ETS is
Hazardous to Non Smokers

3829. In this litigation, Defendants have denied
that ETS causes disease in nonsmokers.!?

3830. Reynolds continues to publicly and directly
deny that secondhand smoke causes diseases
and other adverse health effects in nonsmokers.
Reynolds’s position on its website is that it
believes “that there are still legitimate scientific
questions concerning the reported risks of
secondhand smoke.” Reynolds’s website further
states:
Considering all of the evidence, in our
opinion, it seems unlikely that secondhand
smoke presents any significant harm to
otherwise healthy nonsmoking adults at
the very low concentrations commonly
encountered in their homes, offices and
other places where smoking is allowed.
We recognize that exposure to high
concentrations of secondhand smoke
may cause temporary irritation, such
as teary eyes, and even coughs and
wheezing in some adults. In addition, there
is evidence that secondhand smoke, like
other airborne irritants, or allergens such
as pollen and dust may trigger attacks in
asthmatics.?°

Mary Ward, an in-house attorney for Reynolds
until 2004, testified that the Reynolds position



on passive smoking has not changed since she
joined the company in 1985, with the exception
of admitting that ETS “may trigger attacks in
asthmatics.”?

3834. B&W also continues to publicly deny

that secondhand smoke causes diseases and
other adverse health effects in nonsmokers. The
company’s 2003 website stated: “It is, therefore,
our view that the scientific evidence is not
sufficient to establish that environmental tobacco
smoke is a cause of lung cancer, heart disease, or
other chronic diseases.”?

3835. BATCo continues to publicly dispute that
secondhand smoke causes diseases and other
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R.J. Reynolds's website

adverse health effects in nonsmokers. BATCo also
denies that passive smoke is a health hazard to
adults or children. On its website, BATCo states
that ETS can be “annoying,” but denies that it
presents any risk:

We believe, however, the claim that ETS
exposure has been shown to be a cause
of chronic disease is not supported by the
science that has developed over the last
20 years or so. In our view, it has not been

established that ETS exposure genuinely
increases the risk of nonsmokers

developing lung cancer, heart disease, or
chronic obstructive pulmonary disease.?

3838. In 2002, BATCo published a document
titled “British American Tobacco Social Report
2001/2002." In this report, BATCo asserted:

There is also a debate about
Environmental Tobacco Smoke (ETS), also
known as passive smoking. Some say it
poses health risks, and others, including
ourselves, say there is no convincing
evidence that ETS is a cause of chronic
diseases such as lung cancer.?*

3847. Philip Morris has created a new
organization called the Philip Morris External
Research Program, or PMERP, to continue the
scientific research carried out by CIAR.

3848. The MSA, signed by representatives of
certain Defendants on November 23, 1998,
required that Defendants shut down and disband
CIAR.% CIAR'’s executive director Eisenberg

formally dissolved the organization on December
6, 1999.2%¢

3851. Philip Morris established the PMERP in
early 2000, using the same offices in Linthicum,
Maryland, that formerly housed CIAR, employing
many of the same individuals who were employed
by CIAR, and even using the same phone numbers
as CIAR had used. The program is administered
by an entity called Research Management Group
(RMG), set up in 2000 solely to manage the
PMERP. RMG has never managed any other
program.?” RMG is headed by Max Eisenberg, the
former executive director of CIAR.%

3852. [Alll told, 44 out of the 105 peer-reviewers
listed by PMERP in its 2000 Request for
Applications were drawn from the peer reviewer
list in the 1998 CIAR Request for Applications.??
Moreover, 53 of the peer reviewers were former
recipients of CIAR funding.3® Many researchers
funded through CIAR have continued to receive
funding through the PMERP.3!



9. Conclusions

3859. Scientists have been concerned about the
health effects of environmental tobacco smoke
since at least the late 1960s, after the issuance
of the Surgeon General's Report on Smoking and
Health. However, no scientific consensus about
the hazards of ETS to non-smokers (particularly to
babies and young children), as well as to smokers
who also inhale the sidestream smoke which is a
component of ETS, was reached until 1986.

3860. Significantly, Defendants were well aware
of, and worried about, this issue as early as
1961 when a Philip Morris scientist presented

a paper showing that 84% of cigarette smoke
was composed of sidestream smoke, and that
sidestream smoke contained carcinogens. In
addition to understanding, early on, that there
was a strong possibility that ETS posed a serious
health danger to smokers, Defendants also

“We all know that probably the
biggest threat to our industry is
the issue of passive smoking.”

Ed Horrigan, CEO of R.J. Reynolds

understood the financial ramifications of such

a conclusion. In 1974, the Tobacco Institute’s
president Horace Kornegay acknowledged that
indoor air restrictions designed to defuse the
passive smoking issue “could lead to the virtual
elimination of cigarette smoking.” In 1980, the
CEO of R.J. Reynolds, Ed Horrigan, stated that
“We all know that probably the biggest threat to
our industry is the issue of passive smoking.” In
the 1990s, a Philip Morris report identified “the
social acceptability of smoking practices [as] the
most critical issue that our industry is facing today
.. . Attacks on acceptability are almost exclusively
based on claims that ETS can cause diseases in
the exposed population.”

3861. Despite the fact that Defendants’ own
scientists were increasingly persuaded of the
strength of the research showing the dangers
of ETS to nonsmokers, Defendants mounted a
comprehensive, coordinated, international effort
to undermine and discredit this research.
Defendants poured money and resources
into establishing a network of interlocking
organizations. They identified, trained, and
subsidized “friendly” scientists through their
Global Consultancy Program, and sponsored
symposia all over the world from Vienna

to Tokyo to Bermuda to Canada featuring
those “friendly” scientists, without revealing
their substantial financial ties to Defendants.
They conducted a mammoth national and
international public relations campaign

to criticize and trivialize scientific reports
demonstrating the health hazards of ETS to
nonsmokers and smokers.

3862. Defendants still continue to deny the
full extent to which ETS can harm nonsmokers
and smokers. Some Defendants, such as
BATCo, R. J. Reynolds, and Lorillard, flatly
deny that secondhand smoke causes disease
and other adverse health effects; some, such
as Brown & Williamson, claim it's still “an open
question”; and others, such as Philip Morris,
say that they don't take a position and that the
public should follow the recommendations of
the public health authorities. To this day, no
Defendant fully acknowledges that the danger
exists.
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About the Tobacco Control Legal Consortium

The Tobacco Control Legal Consortium is a network of legal
programs supporting tobacco control policy change throughout the
United States. Drawing on the expertise of its collaborating legal
centers, the Consortium works to assist communities with urgent
legal needs and to increase the legal resources available to the
tobacco control movement. The Consortium’s coordinating office,
located at William Mitchell College of Law in St. Paul, Minnesota,
fields requests for legal technical assistance and coordinates the
delivery of services by the collaborating legal resource centers.
Our legal technical assistance includes help with legislative drafting;
legal research, analysis and strategy; training and presentations;
preparation of friend-of-the-court legal briefs; and litigation support.



